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United States Court of Appeals for the 
District of Columbia 

a Supreme Court of the District of Columbia. I 

No. 61060 In Equity i 


Hatfield Wire & Cable Co., a corporation of the 

New Jersey, Complainant , 



vs. 

Elixore M. Herrick, Regional Director for the Second Re¬ 
gion of the National Labor Relations Board, J. MIarren 
Madden, John M. Carmody and Edwin S. Smi^h, in¬ 
dividually and as members of the National Labor Re- 
lations Board, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed ancj pro¬ 
ceedings had, in the above-entitled cause, to ^Vit:— 

1 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 


Filed Mar 30 1936 
In Equity No. 61060 

Hatfield Wire & Cable Co., a corporation of the Stale of 
New Jersey, 605 Hillside Ave. Hillside, N. J., Com¬ 
plainant, 

vs. 

Elixore M. Herrick, Regional Director for the Second Re- 
u-ion of the National Labor Relations Board, J. WaIrren 

o _ ' 

Madden, John M. Carmody and Edwin S. SmitiL in¬ 
dividually and as members of the National LaboJ’ Re¬ 
lations Board, Defendants. 
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Bill of Cow plaint for Rest raining Order and Injunction 

1. The complainant in this suit, Hatfield Wire & Cable 
Co. is a corporation duly created and existing under the 
laws of the State of Xew Jersey, and a citizen of said State, 
with its principal office and plant located at =605 Hillside 
Avenue, in the Township of Hillside, County of Union and 
State of Xew Jersey, and owns and operates at said place 
a plant and factory engaged in the manufacturing and proc¬ 
essing of wire and cable products and electrical appliances. 

2. Defendant Elinore M. Herrick is the Regional Director 
for the Sdcond Region of the National Labor Relations 
Board, which said Second Region includes the State of Xew 
Jersey, and said defendant is an agent of the Xational 
Labor Relations Board appointed by said Board pursuant 
to the terms and provisions of the Xational Labor Rela¬ 
tions Act and the rules and regulations of the said Xational 
Labor Relations Board, allegedly adopted pursuant thereto, 
and in that capacity is in charge of the enforcement of the 
Act aforesaid and the filing and prosecution of all com¬ 
plaints and charges made thereunder. The defen- 

2 dants, J. Warren Madden, John M. Carmodv and 
Edwin S. Smith, residents and citizens of Washing¬ 
ton, District of Columbia, are the members of and consti¬ 
tute the Xational Labor Relations Board, created bv the 
terms and provisions of Section 3 of the Xational Labor 
Relations Act, and as such have charge of the enforcement 
of said Act. 

3. This is a case and controversy arising under the con¬ 
stitution and laws of the United States wherein the com¬ 
plainant seeks to restiain and enjoin defendants from en¬ 
forcing the purported terms and provisions of the Xational 
Labor Relations Act upon the ground that said Act and its 
attempted enforcement is unconstitutional and void, and is 
in excess cif the powers of Congress under the constitution 
of the United States. The case is of a civil nature, and the 
amount in controversy, exclusive of interest and costs, is 
in excess of $3,000.00. 

4. Complainant shows that it is a going concern incor¬ 
porated under the laws of the State of Xew Jersey since the 
year 1922, and that it has its principal office and place of 
business in the Township of Hillside, County of Union and 
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State of New Jersey. It also owns and operates another 
plant in the Town of Hackettstown, County of Warren and 
State of New Jersey. It is engaged in the business of 
manufacturing and processing of wire and cable products 
and electrical appliances, and it has an annual turnover of 
approximately $1,500,000, and it employs approximately 
250 employees at an average when running at full Capacity 
and at the present time it employs in both plants Approxi¬ 
mately 275 people. Complainant, throughout the! period 
since the passage of the Act aforesaid, has purchased, and 
does purchase, in the course and conduct of its business ap¬ 
proximately 25 per cent of the raw materials used 
3 in said business from without the State of Njew Jer¬ 
sey, approximately half or about $120,00d worth 
coming from New York State and the State of Connecticut, 
and the balance, of approximately an equal value and con¬ 
sisting of finished cotton yarn, coming from the Southern 
States. Said cotton yarn is purchased by complainant in a 
finished state and is merely braided by complainant in the 
course of its business into a covering for wire cable. Com¬ 
plainant also uses rayon yarn in a finished state for the 
same purpose, but such yarn purchased by complainant 
from without the* State of New Jersey comprises only about 
5 per cent of total raw materials purchased from all 
sources. During the year 1935, complainant purchasep from 
without the State of New Jersey, certain brass or metal 
blades in a finished state, of the value of about $5,000J which 
are used in assembling electrical connecting plugs and other 
appliances in the course of complainant’s business The 
total amount of raw materials and materials in a finished 
state obtained by complainant from without the State of 
New Jersey amounted to the sum of approximately $250,000 
for the year 1935, exclusive of freight charges, and th£ total 
amount of such materials obtained by complainant from 
within and without the State of New Jersey in that: year 
amounted to the sum of approximately $990,000, exclusive 
of freight charges. Complainant conducts no retail, busi¬ 
ness whatsoever direct with consumers of its products; its 
business is carried on entirely with jobbers, distributers or 
other manufacturers. In the course of complainant’^ busi¬ 
ness, all of the orders received by it for its products be¬ 
come effective at its plant in Hillside, although a very small 



4 HATFIELD WIRE & CABLE CO. VS. ELI NO RE M. HERRICK ET AL. 


portion of its orders so received and accepted at that point, 
are filled as an accommodation to customers in remote parts 
of the United States from small stocks of complainant’s 
products kept on hand by certain general manufacturers’ 
agents in those parts of the country, but orders filled from 
such remote points constitute only about five per cent of 
complainant V total business. All of the work which com¬ 
plainant performs in the manufacture and processing 
4 of its products from raw materials is completed 
within 'the State of New Jersey. All of the labor 
involved in said manufacture is labor which is employed 

exclusivelv within the State of Xew Jersev and on the 
» 

manufacturing operations of complainant. All of the em¬ 
ployees involved in the controversy hereinafter mentioned 
are working under oral employment contracts, between 
complainant and each of said employees, which contracts 
govern the rates of pay, wages and hours of employment; 


each of said contracts are terminable at the will of either 


party thereto without prior notice, and each of said con¬ 
tracts were either in, have been, and are now being per¬ 
formed entirely within the State of Xew Jersey. 

5. Complainant, prior to the passage of the said Xational 
Labor Relations Act, and ever since, has been, and now is, 
engaged in the manufacture and processing of wire and 
cable products and electrical appliances in its plants and 
places of business located in the Township of Hillside, 
Countv of Union and in the Town of Hackettstown, Countv 
of Warren, both in the State of Xew Jersey, and it is not 
now, and at no time has been, engaged in commerce between 
the states. 


6. There is no labor dispute now in existence between 
complainant and its employees at either of its plants, and 
the places of all those who have struck at the Hillside plant, 
as hereinafter set forth, have been filled since on or about 


the 2nd day of March, 1936. Prior thereto, on or about 
January 31st, 1936 a majority of production employees of 
complainant in its Hillside plant, suddenly left their work 
and refused to return to their employment, and subse¬ 
quently thereto demands were made upon complainant by 
representatives of an alleged organization known as the 


“Electrical and Radio Workers’ Union, Local ip40S” to 


unionize its shop, which demands complainant re- 
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5 fused. Since the date aforesaid, many of coinplain- 
ant's employees have returned to work at ijs Hill¬ 
side plant, and the places of those who did not return have 
been filled and complainant has been operating its ijlillside 
plant since on or about the 2d day of March, 1936|, to an 
extent and capacity commensurate with the amount cff busi¬ 
ness it lias at the present time, and amicable relations exist 
between complainant and its employees. 

6A. On or about the 13th day of February 1936, complain¬ 
ant filed a bill of complaint in the Court of Chancery of the 
State of Xew Jersey in a cause entitled “Hatfield pure & 
Cable Co., Inc., a corporation of Xew Jersey, Complainant, 
and Electrical and Radio Workers Union, Electrical and 
Radio A\ orkers Union Local 408, and others, Defendants”, 
a copy of which said bill is annexed to the answer filed to 
the complaint made against complainant by the Xational 
Labor Relations Board hereinafter mentioned marked Ex¬ 
hibit 1 and made a part hereof: that upon the filing of the 
bill and on Februarv 13, 1936, the Court of Chancery of the 
State of Xew Jersey made an order, a copy of which is 
annexed to the answer aforesaid and marked Exhibit! 2 and 


which is made a part hereof; that said order to sliowj cause 
was duly served and subpoenas were duly served anp said 
defendants appeared upon the hearing of the said or per to 
show cause and urged, among other things, that tin} com¬ 
plainant was not entitled to relief because of a violation of 
the provisions of the Xational Labor Relations Act]; that 
affidavits were submitted by the respective parties and that 


subsequently the said Court filed an opinion or conclusions, 
a copy of which is annexed to said answer aforesaip and 
marked Exhibit 3 and made a part hereof; an(l that 
6 on the 24th dav of March, 1936, the said Court made 
an order, a copy of which is annexed to the sajd an¬ 
swer to the said complaint hereinbefore mentioned, marked 
Exhibit 4 and made a part hereof; that said cause is jpend- 
ing in the Court of Chancery of the State of Xew Jersey, 
no answer having vet been filed bv the defendants. 

7. A complaint was filed against complainant by tljie 'de¬ 
fendant Elinore M. Herrick as Regional Director of tble Na¬ 
tional Labor Relations Board for the Second Regi|on, a 
copy of which complaint is annexed hereto, made a part 
hereof and marked Exhibit “A”. A copy of said complaint 
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was served n]>on complainant, together with a notice of 
hearing, which is attached hereto, made a part hereof and 
marked Exhibit “B”, which called for complainant’s ap¬ 
pearance on the 3rd day of April, 1936, at 10 o’clock in the 
forenoon at the office of said National Labor Relations 
Board, at Room 726, 45 Broadway, New York City, New 
York, at a hearing to be conducted before the National 


Labor Relations Board bv a trial examiner to be desig- 
nated bv it in accordance with its rules and regulations, and 
containing other provisions as set forth in the notice. Com¬ 
plainant thereupon, and on the 28th day of March, 1936, 
filed an answer to said complaint, a copy of which is an¬ 
nexed hereto, made a part hereof and marked Exhibit 
“C”. Defendant threatened to prosecute complainant un¬ 
der said complaint according to the terms thereof at the 
aforesaid hearing set for April 3rd, 1936* 

8. Said complaint charges that complainant is engaged in 
unfair labor practices within the meaning of the National 
Labor Relations Act, as is more particularly set forth 
7 in said complaint. On or about the 31st day of Jan¬ 
uary, 1936, and at other times subsequent thereto, 
certain former employees of complainant and other per¬ 
sons who represented themselves as agents of said alleged 
organization, known as the “Electrical and Radio Workers’ 
Union, Local if 408” approached complainant and requested 
complainant to bargain collectively in respect to rates of 
pay, wages, hours of employment, and other conditions of 
employment, and complainant maintained, and does main¬ 
tain, that it has the right to bargain individuallv with each 
and every one of its employees with respect to rates of 
pay, wages and hours of employment, and other conditions 
of employment, and complainant is unwilling to recognize, 
deal with, or enter into an agreement with any labor organi¬ 
zation for the reason that it has alwavs dealt with its em¬ 


ployees individually, and said employees have never ex¬ 
pressed any dissatisfaction with the manner in which they 
were dealt with, and have always been, and now are, satis¬ 
fied with their rates of pay, hours and working conditions. 

9. If defendant Elinore M. Herrick, Regional Director, 
is permitted to proceed with the hearing before the Na¬ 
tional Relations Board on the aforesaid 3rd day of April, 
1936, or any date thereafter, complainant will be compelled 
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to have m attendance its representatives and employees as 
witnesses, and the rights of complainant and its business 
will thereby be disrupted and interfered with, as will the 
contractual relations between it and its employees; com¬ 
plainant will be put to great cost and expense in order to 
defend the charges made in said complaint, and wifi be ir¬ 
reparably damaged for the reason that all of such cjost and 
expense is not recoverable by reason of a provision of the 
rules and regulations of the National Labor Relations 
Board known as Section 21, which provides that wit- 
8 ness fees and mileage shall be paid by the i)jarty at 
whose instance the witnesses appear, without pro¬ 
vision for recoupment or reimbursement. It will also be 
necessary for complainant to go to great expense in re¬ 
taining counsel to prepare its defense and appear in its 
behalf at the aforesaid hearing, all of which expense will 
constitute an irreparable loss to complainant. If complain¬ 
ant should interfere with defendant or her representatives 
in the enforcement of said Act against complainant, the 
said Act according to the terms thereof provides for a fine 
of $5,000, or imprisonment for one year, or both, such pro¬ 
hibitive, arbitrary and unreasonable penalties being im¬ 
posed for each purported violation thereof; that on account 
of said penalties and punishment created by said Ac ;, com¬ 
plainant is powerless to prevent the attendance as wit¬ 
nesses at said hearing, and subsequent hearings, of its rep¬ 
resentatives, agents and employees, with the result that 
said representatives, agents and employees will, under 
threat of said penalties and punishment, be compelled to 
testify and probably disclose the confidential information 
pertaining to complainant’s business which they| have 
gained during their representation of, or employment by, 
complainant, and which complainant is entitled to have 
preserved as confidential; that unless relief should issue as 
prayed for in this suit, complainant, by reason of the penal¬ 
ties and punishment aforesaid, would in effect be compelled 
to submit to the enforcement of the Act aforesaid against 
it, unless by resisting the enforcement thereof it shoijild be 
forced to risk such punishment and penalty; that, b^ rea¬ 
son of the foregoing, complainant would be denied due 
process of law in the protection of its liberty and property, 
in violation of the Fifth Amendment to the Constitu- 
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9 tion of the United States, unless this court should 
intervene by granting the relief prayed for herein; 

that the pendency of the complaint aforesaid and the con¬ 
tinuance of said proceedings against complainant would re¬ 
sult in the harrassment of complainant, the disruption of 
all harmonV in the relations between complainant and its 
employees, and the impairment or destruction of the good 
will of complainant's business; that complainant is entitled 
by private negotiations and relations, without interference 
on the part of defendants or others, to achieve and main¬ 
tain the good will of its employees, harmony in its relations 
with its employees, and cooperation from its employees, 
together with the good will of the public generally, so long 
as complainant is in the exercise of its legal and constitu¬ 
tional rights; that although complainant now is and at all 
times has been in the exercise of its legal and constitutional 
rights, past and present, the continuance of proceedings un¬ 
der the complaint aforesaid charging, or the entry of any 
order or orders to the effect, that complainant is guilty of a 
violation of the law of the United States, on account of 
which action was taken by a purjiorted tribunal of the 
United States, would prevent any possibility of the estab¬ 
lishment or maintenance of harmonious relations between 
complainant and its employees, and would impair, jeopar¬ 
dize and destroy the good will of complainant’s business 
with the public generally, which complainant has built up 
in the legal and lawful advancement of its business interest 
to the value of many thousands of dollars; that thereby, 
and by reason as well of the necessary publicity and public 
knowledge 1 of said proceedings, complainant would be 
slandered and libeled and held up to the public scorn and 
contempt as violators of the law of the United States, when, 
in truth and in fact, it has violated no valid law or 

10 statute and has exercised solelv its legal and con- 
stitutional rights in its relations with its employees, 

all to complainant’s incalculable and irreparable loss and 
damage; that as a result of the foregoing, even if no at¬ 
tempt were made by defendants, or their agents, to cause 
or procure the enforcement of any order or orders against 
comjolainant by judicial proceedings, the pendency, con¬ 
tinuance and prosecution of the said proceedings under said 
complaint would, by destroying the possibilitv of harmoni- 
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ous relations between complainant and its employees, and 
impairing and destroying the public good will, substantially 
impair or destroy the business of complainant, and thereby 
confiscate its property; that as a result of the foregoing, 
the said attempted proceedings and the prosecution of said 
complaint, with the incidents and consequences hereinbe¬ 
fore mentioned, constitute an unwarranted invasion! of com¬ 
plainant's rights, an unjustifiable interference with com¬ 
plainant's business and continued harassment of ar d inter¬ 
ference with complainant in its contractual relations with 
local employees, with the result that thereby complainant is 
threatened with irreparable and irremediable loss, damage 
and injury. That the expense to which complainant will be 
put in producing witnesses and in proceeding before the 
Regional Director will exceed $3,000, and the loss ydiich it 
will suffer by reason of the pendency of this proceeding be¬ 
fore the said Regional Director and the Board, as seated in 
the bill of complaint herein, will exceed $10,000, and may be 
largely in excess of such sum, all of which will be irrecover¬ 
able. 

10. That the said National Labor Relations Act is |utterly 
void and without force or effect, and unconstitutional, and 
in excess of the powers of Congress, for each of the 
11 following reasons: 

(a) That said Act purports to control, regulate 
and impair or destroy freedom of contract both as to em¬ 
ployer and as to employee, and to prevent employers from 
contracting individually with employees, constituting an 
arbitrary interference with the liberty of contract, result¬ 
ing in deprivation of liberty and property without due proc¬ 
ess of law. 

(b) That said Act purports to deny to the judicial power 
of the United States the right to pass upon facts in con¬ 
troversies arising thereunder, and vests such fact iinding 
power exclusively in an administrative agency, wijth the 
result that courts of the United States thereunder are de¬ 
nied the constitutional rights of determining issues arising 
under the Constitution including those of jurisdiction upon 
their own records and the facts elicited before thenji; and 
as a result said Act is in violation of Sections 1 an$ 2 of 
Article III of the Constitution of the United Stated, pro¬ 
viding that the judicial power of the United States sliall be 
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vested in the courts thereof and shall extend to all cases 
arising under the Constitution of the United States, and 
further is in violation of the Fifth Amendment to the Con¬ 
stitution of the United States as amounting to the depriva¬ 
tion of liberty and property without due process of law. 

(c) That said Act is in excess of the powers of Congress 
under Section 8 of Article I of the Constitution of the 
United States in that it purports to apply to, regulate and 
control intrastate commerce and the incidents thereof. 

(d) That Said Act is in excess of the powers of Congress 
in that the power and authority sought to be exer- 

12 cised bv the Congress therein, in regulating the in- 
cidents of intrastate commerce, are powers reserved 
to tlie states under the Ninth and Tenth Amendments to the 
Constitution of the United States. 


(e) That said Act, in purporting to vest in an adminis¬ 
trative agency the right of determining disputes between 
employers and employees, including the restoration to work 
of discharged employees and the awarding of unearned 
wages, amounts to a denial of the right of trial by jury in 
violation of 'the Seventh Amendment to the Constitution of 


the United States. 


(f) That said Act is in purpose, in essence and on its 
face, an attempt to regulate matters not committed to the 
Federal Government by the Constitution, by regulating in¬ 
dustry, including the relations between employer and em¬ 
ployee, in respect to rates of pay, wages and hours of em¬ 
ployment and other conditions of employment. 

(g) That said Act is violative of the commerce clause in 
that it seeks to regulate matters concerning wholly intra¬ 
state business, regulation of which does not constitute the 
regulation of commerce among the several states. 

(h) That said Act is violative of the Tenth Amendment 
of the Constitution of the United States, in that it con¬ 
stitutes an invasion bv the Federal Government of the fields 


of regulation reserved by that amendment to the states, or 
to the people. 

(i) That said Act is violative of the Fifth Amendment to 
the Constitution of the United States, in that 

(1) it attempts to deprive the complainant, with- 
13 out due process of law, of the liberty guaranteed to 

it bv that amendment; 

•/ * 
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por¬ 
es of 


nt of 


(2) it is wholly arbitrary, capricious and unequal; 

(3) it attempts to take the private property of complain 
ant for public use, without the payment of just corjipen 
sation. 

(j) That said Act is violative of the Fourth Amend 
of the Constitution of the United States, in that it 
mits and authorizes unreasonable searches and seizin' 
papers and effects of employers, including the complain 
ant. 

(k) That said Act is violative of the Third Amendmc 
the Constitution of tlie United States in that judicial power 
of the United States, in large part by said Act, is attempted 
to be vested in said National Labor Relations Boarc. and 
not in the courts, as required by said article, and said Act 
attempts to infringe upon the constitutional authority of 
the courts of the United States. 

(l) That said Act is violative of the Seventh Amendment 
to the Constitution in that no trial by jury is permitted or 
required by said Act; 

(m) That said Act is violative of the Ninth Amendment 
to the Constitution of the United States in that bv said Act 

m/ 

the Government of the United States, through the Congress, 
has presumed and purported to assume jurisdiction and con¬ 
trol of certain rights retained by the states or by the people. 

(n) That said Act is violative of the Constitution of the 
United States in that the legislative power conferred 

14 upon the Congress of the United States is thereiji un- 
lawfullv and illegallv delegated to the said Nat 
Labor Relations Board. 

11. All actions, orders and authorities attempted and 
ported to be exercised by the defendants under an<ji by 
force of said Act are likewise void and unconstitutional for 
each and all of the reasons hereinbefore set forth in para¬ 
graph ten. 

12. That, as the result of the invalidity of said Act 
fendants are utterly without power or authority whatso¬ 
ever, cannot lawfully originate, maintain or prosecute! any 
purported complaint or complaints under said Act, ar 
seeking so to do are usurping authority in violation o^ the 
rights of this complainant. 

13. That the said National Labor Relations Act is not 
onlv void in toto but is as well incapable of lawful enfqrce- 


onal 


pur- 


de- 
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ment against complainant, the said National Labor Rela¬ 
tions Board is a body without legal authority, power or 
jurisdiction over complainant or its business, defendants 
are without power or authority to attempt the proceedings 
aforesaid against complainant, and said complaint and 
proceedings thereunder are utterly void and without force 
or effect, for each and all of the following reasons: first, 
because the Act aforesaid, the attempted enforcement 
thereof aghinst complainant, and said attempted proceed¬ 
ings would deprive complainant of its liberty and property 
without due process of law, contrary to the provisions of 
the Fifth Amendment to the Constitution of the United 
States, since, if said Act, the enforcement thereof and said 
proceedings were sustained, defendants admitting and 
openly declaring that the sole purpose thereof as against 
complainant is to prevent complainant dealing, bargaining 
or contracting with employees except through desig- 
15 natbd representatives of a majority of said employ¬ 
ees,'complainant would be denied its legal and con¬ 
stitutional right freely to contract with its employees, and 
each of tlfem, and freely to determine and agree upon the 
conditions, terms, incidents and termination of such em¬ 
ployment : secondly, because under the Act aforesaid, the 
attempted enforcement thereof against complainant, and 
the proceedings aforesaid, complainant would be denied a 
hearing before a court of the United States on its constitu- 
tional rights, since under said Act defendants are vested 
with the exclusive right to hud all facts, including the facts 
upon which alleged jurisdiction and complainant’s con¬ 
stitutional rights depend, and the courts of the United 
States are denied the power of determining and enforcing 
complainant's constitutional rights upon its own records 
and the facts elicited upon a judicial hearing, with the re¬ 
sult that said Act is in violation of the Fifth Amendment 
to the Constitution of the United States in that thereunder 
complainant would be deprived of its liberty and property 
without due process of law and further is in violation of 
Sections 1 and 2 of Article III of the Constitution of the 
United States in that said Act illegally attempts to delegate 
to defendants as an administrative agency the judicial 
power of the United States, vested in the courts of the 
United States, which extends to all cases arising under the 
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Constitution of the United States; thirdly, because the Act 
aforesaid purports to control and regulate intrastatje com¬ 
merce and its incidents, and is therefore in excess]of the 
powers of Congress under Section 8 of Article I, or other 
provisions, of the Constitution of the United States; 
fourthly, because the business of complainant and its rela¬ 
tions with the employees hereinbefore mentioned are mat¬ 


ters exelusivelv local and intrastate, and not 


16 


inter- 


s enl¬ 
arged 
ment, 


state, with the result that Congress has no aiuthor- 

. ° . | 
ity thereover under Section 8 of Article I, on other 

provisions, of the Constitution of the United States; fifthly, 
because the Act aforesaid, and the authoritv sought to be 
exercised by defendants thereunder, providing for tjie de¬ 
termination of civil rights between complainant and i 
ployees and the awarding of unearned wages to disch] 
employees together with its restoration to employ 
would deprive complainant of its right of trial by jiiry in 
violation of the Seventh Amendment to the Constitution 
of the United States: sixthly, because the powers sought to 
be exercised bv the Congress in enacting the Act aforesaid, 
and by defendants pursuant thereto, are powers reserved 
to the states under the Ninth and Tenth Amendments t|o the 
Constitution of the United States; and seventhly, because 
the said Act, the proceedings aforesaid and the authority 
threatened and intended to be exercised as aforesaid by de¬ 
fendants constitute an unwarranted invasion of and inter¬ 
ference with complainant’s business, a confiscation of com¬ 
plainant’s property without due process of law and a denial 
and deprivation of complainant’s legal and constitutional 
rights to hire and discharge employees, enter into contracts 
with them, and generally to conduct its business of manu¬ 
facturing without governmental interference, regulation or 
control. | 

14. That complainant, asserting the invalidity and uncon¬ 
stitutional ity of the Act aforesaid, and by such proceeding, 
is threatened by a multiplicity of suits; complainant has 
no adequate remedy at law under the terms of said Act 
(even if complainant could invoke the procedure specified 
by said Act without waiver of its constitutional rights) jfor 
the reasons hereinbefore alleged, and furthermore | be¬ 
cause,— 
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(a) said Act, being entirely void, any and all rem- 
17 edies provided thereby are equally void, and the 
complainant cannot be compelled to invoke a void act 
or any part thereof; 

(b) the purported remedy under said Act is circuitous, 
and not as certain, complete, prompt and efficient as the 
remedy in equity. 

(c) a multiplicity of suits would result; 

(d) the injury, loss and damage to complainant, herein¬ 
before alleged, would thereunder be irremediable and, 

(e) the purported remedy under said Act does not grant 
to complainant a judicial hearing before a court of the 
United States on its constitutional rights, or upon the mat¬ 
ter of jurisdiction with a determination by that court upon 
its own accord and the facts elicited before it of such con¬ 
stitutional rights, such purported remedy therefore being 
unconstitutional and invalid (as hereinbefore alleged) in 
that it violates the Fifth Amendment to the Constitution of 


the United States, 


and Sections 1 and 2 of Article III of the 


Constitution of the United States; that by reason of the 
premises, complainant thus having no adequate remedy at 
law and being threatened with irreparable loss and dam¬ 
age, equity should take jurisdiction to the end that the con¬ 
stitutional rights of complainant should be promptly, cer¬ 
tainly and efficiently determined without injury, loss or 
damage and free from the coercion and intimidation of ex¬ 
cess ive, arbitrary and unreasonable threatened penalties 
and punishment; and that, since the complaint aforesaid 
purports to be immediately answerable, the defendants 
shohld be forthwith restrained from further prose¬ 


cution of the proceedings aforesaid and from at¬ 


tempted enforcement of said Act against the com¬ 


plainant pending the hearing and determination of the is¬ 


sues herein. 


WHEREFORE, complainant, being without other rem¬ 


edy, prays: 

(1) That this Court direct defendants to answer this Bill 
of Complaint. 

(2) That a temporary restraining order be granted with¬ 
out notice restraining defendants, and each of them, pend¬ 
ing hearing upon application for preliminary injunction, 
from (a) 1 further prosecution of the complaint aforesaid, 
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(b) further enforcement or attempted enforcement of the 
said National Labor Relations Act against this complain¬ 
ant in connection with the manufacturing operation] of com¬ 
plainant at its said factories at Hillside and Hacke|ttstown, 
New Jersey, (c) interfering or attempting to interfere with 
the conduct of complainant’s business or the relations be¬ 
tween complainant and its employees. 

(3) That after notice and hearing a preliminary] injunc¬ 

tion be granted restraining and enjoining defendants, and 
each of them, during the pendency of this suit from (a) fur¬ 
ther prosecution of the complaint aforesaid, (b) further 
enforcement or attempted enforcement of the said Rational 
Labor Relations Act against this complainant in connection 
with the manufacturing operations of complainant at its 
said factories at Hillside and Hackettstown, New Jersey, 
(d) interfering or attempting to interfere with the Conduct 
of complainant’s business or the relations betweeh com¬ 
plainant and its employees. j 

(4) That upon final hearing a perpetual injunction be 
granted enjoining defendants, and each of them] from 

(a) further prosecution of the complaint aforesaid, 
19 (b) further enforcement or attempted enforcement 

of the said National Labor Relations Act against this 
complainant in connection with the manufacturing opera¬ 
tions of complainant at its said factories at Hillsicje and 
Hackettstown, New Jersey, (c) interfering or attempting to 
interfere with the conduct of complainant’s business or the 
relations between complainant and its employees. 

(5) And for such other and further relief as to the Court 
shall seem proper in the premises. 

THEODORE B. BENSOiv 

Solicitor for Complainant. 

MERRITT LANE 

Of Counsel. 

i 

Service on J. Warren Madden, John M. Carmod\j and 
Edwin S. Smith admitted, Mar 30, 1936 

MALCOLM F. HALLIDAY, Attorney 
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20 State of New Jersey 

County of Union, ss 

Maurice A. Wachstein Jr., of lawful age, first being duly 
sworn upon his oath states that he is the Assistant-Trea¬ 
surer of the above named complainant and makes this af¬ 
fidavit for it and on its behalf, being lawfully authorized so 
to do; that he has read the foregoing bill of complaint, is 
familiar with the matters and facts therein set forth and 
that the same are true to the best of his knowledge, infor¬ 
mation and belief. 


MAURICE A. WACHSTEIN JR. 

Sworn to and subscribed before me this 2Sth day of 
March, 1936. 

EUGENE F FREY 
A Master in Chancery of New Jersey 

21 Exhibit A 


; United States of America 
Before the National Labor Relations Board 

Second Region 
Case No. II-C-SO 


Filed Mar 30 1936 

In the Matter of Hatfield Wire & Cable Co., Inc. 

and 

Electrical and Radio Workers Union Local 408 of the 
Federation of Metal and Allied Unions. 

Complaint 

It having been charged by the Electrical and Radio Work¬ 
ers Union local 408 of the Federation of Metal and Allied 
Unions, 315 Plane Street, Newark, New Jersey, that the 
Hatfield Wire & Cable Co., Inc., formerly known as Hat¬ 
field Rubber Works Inc*., a New Jersey corporation, here¬ 
inafter called the respondent, has been engaged in and is 
now engaging in certain unfair labor practices affecting 
commerce as set forth, and defined in the National Labor 
Relations Act, approved July 5, 1935, the National Labor 
Relations Board, by the Regional Director for the Second 
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Region, as agent of the National Labor Relations! Board 
designated bv National Labor Relations Board Rules and 
Regulations, Series 1, Article TV, Section 1, hereby alleges 
the following: 

1. The respondent is and has been since November|1, 1922 
a corporation organized and existing by virtue of tljie laws 
of the state of New Jersey, having its principal office and 
place of business in the township of Hillside, coujnty of 
Union, state of New Jersey, and at all times hereinafter 

mentioned, has been engaged at its plant at the|afore- 

22 said address (hereinafter called the New jlersey 
plant) engaged in the manufacture, sale, and distribu¬ 
tion of wire and cable products and electrical appliances. 

2. The respondent in the course and conduct of its busi¬ 
ness, as aforesaid, causes and has continuously caused sub¬ 
stantially all the raw materials used in the production of its 
products, as aforesaid, to be purchased and transported in 
interstate commerce from and through the states of the 
United States other than the state of New Jersey, to its 
New Jersey plant in the state of New Jersey, and pauses 
and has continuously caused a major part of the wir|e and 
cable products and electrical appliances manufactured by it 
to be sold and transported in interstate commerce toL into 
and through the states of the United States other than the 
state of New Jersey from its New Jersey plant in the state 
of New Jersey, all of the aforesaid constituting a coijtinu- 
ous flow of commerce among the several states. 

3. The whole of said New Jersey plant of the respondent 
constitutes a unit appropriate for the purpose of collective 
bargaining within the meaning of Section 9 (b) of said Act. 

4. On or about February 1, 1936 a majority of tliei em¬ 
ployees in said New Jersey plant had designated the phec- 
trieal and Radio Workers Union local 408 of the Federa¬ 
tion of Metal and Allied Unions as their representative for 
the purposes of collective bargaining with the respondent, 
such designation having been made by accepting member¬ 
ship in and paying dues to the said union. At all times 
since February 1, 1936 the Electrical and Radio Worjkers 

Union local 408 of the Federation of Metal and Allied 

23 Unions has been the representative for collective 
bargaining of the majority of the employees of paid 

respondent at said New Jersey plant and has by virtup of 
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Section 9 (a) of said Act been the exclusive representative 
of all employees in said plant for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of em¬ 
ployment or other conditions of employment. 

5. On or about February 3, 1936 while the respondent was 
engaged at the said Xew Jersey plant, the said Electrical 
and Radio Workers Union local 408 of the Federation of 
Metal and Allied Unions by its duly authorized represen¬ 
tative requested the respondent through its officers and 
agents to bargain collectively in respect to rates of pay, 
wages, hours of employment, and other conditions of em¬ 
ployment with the Electrical and Radio Workers Union 
local 408 of the Federation of Metal and Allied Unions as 
the exclusive representative of all the employees engaged 
at said Xew Jersey plant. On or about February 3, 1936 
and at all times thereafter the respondent did refuse and 
has refused to bargain collectively with said union by its 
duly authorized representative in that it did refuse and has 
refused to bargain collectively with the Electrical and Radio 
Workers Union local 408 of the Federation of Metal and 
Allied Unions as the exclusive representative of all the em¬ 
ployees of kaid respondent at said Xew Jersey plant. 

6. Said acts of the respondent constitue unfair labor prac¬ 
tices within the meaning of Section 8 subdivision (5) of 
said Act. 

7. Rv its refusal to bargain with the Electrical and 
24 Radio Workers Union local 408 of the Federation of 
Meti'il and Allied Unions, as the exclusive representa¬ 
tive of its employees at said Xew Jersey plant, as herein¬ 
above stated and by other acts, the respondent did inter¬ 
fere with, restrain and coerce, and is interfering with, re¬ 
straining and coercing its employees in the exercise of the 
rights guaranteed in Section 7 of said Act and did therebv 
engage in and is thereby engaging in unfair labor practices 
within the meaning of Section 8 subdivision (1) of said Act. 

8. The aforesaid unfair labor practices occur in com¬ 
merce among the several states and on the basis of experi¬ 
ence in the aforesaid New Jersey plant and others in the 
same and other industries, burden and obstruct such com¬ 
merce and the free flow thereof and have led and tend to 
lead to disputes burdening and obstructing such commerce 
and the free flow thereof. 


1 
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9. The aforesaid acts of the respondent, as hereinabove 
stated, constitue unfair labor practices affecting commerce 
within the meaning of Section 8 subdivision (1) and (5) 
and Section 2 subdivision (o) and (7) of said Act.' 

WHEREFORE the National Labor Relations Bjoard on 
the 25th day of March, 1936 issues its complaint agdinst the 
Hatfield Wire & Cable Co., Inc., respondent herein, j 


25 


Exhibit B 


he Na- 
ion, 45 


Notice of Hearing j 

PLEASE TAKE NOTICE that oil the 3rd day of April, 
1936, at ten o’clock in the forenoon, at the Office of 
tional Labor Relations Board for the Second Rent 

Ol 

Broadway, New York City, New York, Room 726, a Rearing 
will be conducted before the National Labor Relations 
Board by a Trial Examiner to be designated bv it in ac- 
cordance with its Rules and Regulations, Series 1, ^Article 
IV, and Article II, Section 22, on the allegations sej: forth 
in the Complaint, attached hereto, at which time and place 
you will have the right to appear, in person or otherwise, 
and give testimonv. 

You are further notified that you have the right to file 
with the Regional Director for the Second Region, |acting 
in this matter as the agent of the National Labor Relations 
Board, an answer to the complaint attached hereto jvithin 
five (5) days from the date of service of said complaint. 

Enclosed herewith for your information is a copy of 
Rules and Regulations, Series I, made and published by the 
National Labor Relations Board pursuant to authority 
granted bv the National Labor Relations Act. Your ktten- 
tion is particularly directed to Article II of said Rules and 
Regulations. i 

IN WITNESS WHEREOF the National Labor Relations 
Board has caused this, its complaint, and Notice of Hearing, 
to be signed by the Regional Director for the Second Re- 
o-ion on the twenty-fifth day of March, 1936. j 


ELINORE MOREHOUSE HERRICK 
Regional Director for the Second Re 
45 Broadway, New York, N. Y. 


gion 


20 
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26 Exhibit “C”. 

United States of America Before the National Labor 
Relations Board Second Region. 

In the Matter of Hatfield Wire & Cable Co., Inc. 

and 

Electrical a^d Radio Workers Union Local 408 of the 
Federation of Metal and Allied Unions. 

Case No. ll-c-80 


Answer. 


Filed Mar 30 1936 


Hatfield Wire and Cable Co., Inc., a corporation of the 
State of New Jersey, with its principal office in the Town¬ 
ship of Hillside, County of Union and State of New Jersey, 
and with plants only in the State of New Jersey, filed its 
answer in the above matter, without acquiescing in any 
manner in the validity of the proceedings, and denies the 
right, and protests against the action of the Electrical and 
Radio Workers Union Local 408 of the Federation of Metal 
and Allied Unions or the National Labor Relations Board 
or Elinore M. Herrick mentioned as the Regional Director 
for the Second Region, as agent of the National Labor Re¬ 
lations Board, or any of their attorneys, agents, representa¬ 
tives or employees, to institute or prosecute the complaint 
filed in the above matter, upon the ground that the National 
Labor Relations Act is invalid and unconstitutional, in 
that,— 

(a) That said Act purports to control, regulate and impair 
or destroy freedom of contract both as to employer and as 
to employee, and to prevent employers from contracting in¬ 
dividually with employees, constituting an arbitrary inter¬ 
ference with the libertv of contract, resulting in de- 
27 privation of liberty and property without due pro¬ 


cess of law. 

(b) That said Act purports to deny to the judicial power 
of the United States the right to pass upon facts in con¬ 
troversies arising thereunder, and vests such fact finding 
power exclusively in an administrative agency, with the re- 
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suit that courts of the United States thereunder are! denied 
the constitutional right of determining issues arising under 
the Constitution upon their own records and the facts 
elicited before them; and as a result said Act is in viola¬ 
tions of Sections 1 and 2 of Article III of the Constitution 
of the United States, providing that the judicial power of 
the United States shall be vested in the courts thereof and 
shall extend to all cases arising under the constitution of 
the United States, and further is in violation of the Fifth 
Amendment to the Constitution of the United States as 
amounting to the deprivation of liberty and property with¬ 
out due process of law. 

(e) That said Act is in excess of the powers of Con¬ 
gress under Section 8 of Article 1 of the Constitution, of the 
United States in that it purports to apply to, rcguU.te and 
control intrastate commerce and the incidents thereof. 

(d) That said Act is in excess of the powers of Congress 
in that the power and authority sought to be exercised by 
the Congress therein, in regulating the incidents of intra¬ 
state commerce, are powers reserved to the states under the 
Ninth and Tenth Amendments to the Constitution |of the 
United States. 

(e) That said Act, in purporting to vest in Ian ad- 
28 ministrative agency the right of determining disputes 
between employers and employees, including die re¬ 
storation to work of discharged employees and the awarding 
of unearned wages, amounts to a denial of the right c|>f trial 
by jury in violation of the Seventh Amendment to the Con¬ 
stitution of the United States. 

(f) That said Act is in purpose, in essence and on its face, 
an attempt to regulate matters not committed to the Federal 
Government bv the Constitution, bv regulating industry, in- 
eluding the relations between employer and employee, in 
respect to rates of pay, wages and hours of employment 
and other conditions of employment. 

(g) That said Act is violative of the commerce clause in 
that it seeks to regulate matters concerning wholly intrastate 
business, regulation of which does not constitute the regu¬ 
lation of commerce among the several states. 

(h) That said Act is violative of the Tenth Amendment 
of the Constitution of the United States, in that it constitutes 
an invasion by the Federal Government of the fields of regu- 
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lation reserved by that amendment to the state, or to the 
people. 

(i) Thftt said Act is violative of the Fifth Amendment to 
the Constitution of the United States, in that 

(1) it attempts to deprive the complainant, without due 
process of law, of the liberty guaranteed to it by that 
amendment; 

(2) it is wholly arbitrary, capricious and unequal; 
29 (3) it attempts to take the private property of 

complainant for a public use, without the payment of 
just compensation. 

(j) That said Act is violative of the Fourth Amendment 
of the Constitution of the United States, in that it permits 
and authorizes unreasonable searches and seizure of papers 
and effects of employers, including the complainant. 

(k) That said Act is violative of the Third Amendment 

of the Constitution of the United States in that judicial 

power of the United States, in large part by said Act, is 

attempted to be vested in said National Labor Relations 

Board and not in the courts, as required by said article, 

and said f \ct attempts to infringe upon the constitutional 

authority of the courts of the United States. 

* 

(l) That said Act is violative of the Seventh Amendment 
to the Constitution in that no trial by jury is permitted or 
required by said Act. 

(m) That said Act is violative of the Ninth Amendment 
to the Constitution of the United States in that bv said Act 


the Government of the United States, through the Congress, 
has presumed and purported to assume jurisdiction and 
control of certain rights retained by the states or bv the 
people. 

(n) That said Act is violative of the Constitution of the 
L^nited States in that the legislative power conferred upon 


the Congress of the United States is therein unlawfully 


and illegally delegated to the said National Labor 


30 Relations Board. 


It further savs that neither the said National Labor 
Relations Board nor the said Regional Director has anv 
jurisdiction over this respondent because this respondent 
is not in any wise engaged in interstate commerce in such a 
manner as,to subject it to the jurisdiction of the Board even 
if the said Act be not unconstitutional in toto, and this re- 
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spondent protests against the exercise of any such| juris¬ 
diction and says that if such jurisdiction be exercised then 
it deprives this respondent of the rights secured to it] by the 
Fifth Amendment to the Constitution of the United jStates, 
and because such application would be a violation j of the 
Tenth Amendment to the Constitution of the United [States, 
and because it is in excess of the authoritv granted fo Con- 
gress under section 8 of Article I of the Constitution of the 
United States, and also for all the reasons hereinbefore set 
forth. 

This respondent files its answer without admitting the 
jurisdiction of the National Labor Relations Board or Eli- 
nore M. Herrich, Regional Director for the Second Region, 
to proceed in this matter, because a complaint was served 
upon a representative of this Company, and it files this 
answer protesting and states that it reserves to itself all 
right to take such legal action as it may be advised |o pre¬ 
vent the said National Labor Relations Board or Elinore 
M. Herrich, Regional Director for the Second Region, from 
proceeding in the matter. 

Further answering this respondent says, subject 
31 to the reservations hereinabove set forth, that it has 
no knowledge or information sufficient to fonji a be¬ 
lief with respect to any charge made by the Electrical and 
Radio Workers Union Local No. 408, and it savs that here- 
tofore and after certain of the employees of the said re¬ 
spondent had ceased work, it instituted a suit in the Court 
of Chancerv of the State of New Jersev, entitled “Hatfield 
Wire & Cable Co., Complainant, and Electrical and! Radio 
Workers LTnion, Electrical and Radio Workers Union Local 
No. 408, and others, Defendants”, a copy of the bill of com¬ 
plaint in which is hereto annexed and marked Exhibit 1; 
that upon the filing of the said bill the Court of Chancery of 
the State of New Jersev, made an order to show cause on 

• .i 

the 13th day of February 1936, a copy of which is hereto 
annexed and marked Exhibit 2; that said order to show 
cause was duly served and subpoenas were likewise duly 
served; that upon the return of the order to show cause the 
defendants, including Electrical and Radio Workers Union, 
Electrical and Radio Workers Union No. 408, appeared; 
that both complainant and defendants filed affidavits; 
that defendants urged, among other things, that com- 
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plainant could not have any relief because it had refused 
to bargain collectively and had violated the provisions 
of the National Labor Relations Act; that after hearing 
the Court handed down an opinion; a copy of which is 
annexed hereto and marked Exhibit 3, and made an order, 
a copy of which is annexed hereto and marked Exhibit 4, 
which said order is still in force and effect; that said cause 
is pending and that the defendants have not as yet tiled 
answers; that said Electrical and Radio Workers 

32 Union mentioned in the complaint herein is barred 
by reason of the said suit pending in the said Court 

of Chancery of New Jersey and its participation therein 
from prosecuting its complaint before the National Labor 
Relations Board. 

1. This respondent admits that ever since November 1, 
1922, it has been a corporation organized and existing by 
virtue of the Laws of the State of New Jersey, having its 
principal office and place of business in the Township of 
Hillside, Countv of Union and State of New Jerscv, and it 
says that it also owns and operates another plant in the 
Town of IJackettstown, in the County of Warren and State 
of New Jersey; it says that these two plants are the only 
plants which it operates: it admits that it is engaged in 
the manufacture, sale and distribution of wire and cable 
products and electrical appliances, but it says that its dis¬ 
tribution of the products which it manufactures is confined 
to distribution to jobbers, distributors or other manufac¬ 
turers; it has not and does not conduct anv retail business. 

2. This respondent denies the statements contained in 
paragraph 2, but on the other other hand, it says that re- 

pondent, throughout the period since the passage of the Act 
aforesaid, had purchased, and does purchase, in the course 
and conduct of its business approximately 25 per cent of 
the raw materials used in said business from without the 
State of New Jersey, approximately half or about $120,000 
worth coming from New York State and the State of Con¬ 
necticut, and the balance, of approximately an equal value 
and consisting of finished cotton varn, coming from the 
Southern States. Said cotton yarn is purchased by 

33 respondent in a finished state and is merely braided 
by Respondent in the course of its business into a 

covering for wire cable. Respondent also uses rayon yarn 


s 
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in a finished state for the same purpose, but such yaj*n pur¬ 
chased by respondent from without the State of New Jersey 
comprises only about 5 per cent of total raw materials pur¬ 
chased from all sources. During the year 1935, respondent 
purchased from without the State of New Jersey, (pertain 
brass or metal blades in a finished state, of the Vtjlue of 
about $5,000, which are used in assembling’ electrical con¬ 
necting* plugs and other appliances in the course of respon¬ 
dent’s business. The total amount of raw materials and 
materials in a finished state obtained by respondent; from 

without the State of New Jersey amounted to the sum of 

• 

approximately $250,000 for the years 1935, exclusive of 
freight charges, and the total amount of such materials 
obtained by respondent from within and without the State 
of New Jersey in that year amounted to the sum of approxi¬ 
mately $990,000, exclusive of freight charges. Respondent 
conducts no retail business whatsoever direct with con¬ 
sumers of its products; its business is carried on entirely 
with jobbers, distributors or other manufacturers. In the 
course of respondent’s business, all of the orders received 
by it for its product become effective at its plant in Hillside, 
although a very small portion of its orders so received and 
accepted at that point, are filled as an accommodation to cus¬ 
tomers in remote parts of the United States from jsmall 
stocks of respondent's products kept on hand by cer- 
34 tain general manufacturers’ agents in those parts of 
the country, but orders filled from such remote points 
constitute only about five per cent of respondent’s total 
business. All of the work which respondent performs in 
the manufacture and processing of its products from raw 


materials is completed within the State of New Jersey] All 
of the labor involved in said manufacture is labor which is 
employed exclusively within the State of New Jersey and in 
the manufacturing operations of respondent. All of the em¬ 
ployees involved in the controversy hereinafter mentioned 
are working under oral employment contracts; between re¬ 
spondent and each of said employees, which contracts 
govern the rates of pay, wages and hours of employment; 
each of said contracts are terminable at the will of either 
party thereto without prior notice, and each of said [con¬ 
tracts were either in, have been, and are now being [per¬ 
formed entirely within the State of New Jersey. 
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3. Respondent denies the statements contained in para¬ 
graph 3 and further says that section 9, subdivision (b) of 
said Act has no application whatever to the plant of this re¬ 
spondent. 

4. Respondent denies the statements contained in para¬ 
graph 4. 

5. Respondent denies the statements contained in para¬ 
graph 5, except that it admits that it has refused and still 
does refuse to bargain or have any relations with the said 
Electrical and Radio Workers Union Local Xo. 408 of the 
Federation of Metal and Allied Unions. 

6. Respondent denies the statements contained in 

35 paragraph 6 and denies the power of Congress to 
determine what are or what are not unfair labor 

practices for the reasons hereinbefore set forth. 

7. Respondent denies the statements contained in para¬ 
graph 7, and it further says that it denies the power of Con¬ 
gress to grant any such rights as it purports to grant in 
section 7 of the National Labor Relations Act or to deter¬ 
mine, as it purports to determine in section 8, subdivision 
(1) of said Act, what are and what are not unfair labor 
practices. 

8. Respondent denies the statements contained in para¬ 
graph 8. 

9. Respondent denies the statements contained in para¬ 
graph 9. 

HATFIELD WIRE & CABLE CO. 

By MAURICE A. WACHSTEIN, JR., 
(L. S.) Assistant-Treasurer. 

ATTEST: 

MEYER BORXSTEIN 
Secretary. 

State of New Jersey. 

36 Connty of Union, ss: 

Maurice A. Wachstein, Jr., of full age, being duly sworn 
according to law upon his oath deposes and says: 

I am the Assistant Treasurer of Hatfield Wire & Cable 
Co., the corporation making the foregoing answer. I have 
read said answer and the statements therein contained are 
true to the best of my knowledge and belief. 

MAURICE A. WACHSTEIN, JR. 
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Sworn and subscribed to before me this 28tli day of 
March. 1936. j 

EUGENE F. FREY I 

A Master in Chancery of New Jersey. 

KNOW ALL MEN BY THESE PRESENTS: 

That Maurice A. Wachstein, Jr., who signed tb|e above 
affidavit is duly authorized to do so by this Company 

HATFIELD WIRE 4c CABLE CQ. 

Bv MEYER BORXSTEIN 
* 

(Seal) Secretary. 

37 ‘■Exhibit 1” 

Filed Mar 30 1936 
In Chancery of New Jersey. 

» V 

To His Honor, Luther A. Campbell, 

Chancellor of the State of New Jersev. I 

! 

The Complainant, Hatfield Wire & Cable Co., a corpora¬ 
tion duly organized and existing under the laws of thi State 
of New Jersey, having its principal office and place of busi¬ 
ness in the Township of Hillside, County of Union and State 
of New Jersey, respectfully shows unto your Honor: | 

1. Complainant is engaged in the business of manufactur¬ 
ing and processing of wire and cable products and electri¬ 
cal appliances and has been conducting that business) since 
about the year 1922. Its principal office and plant is Ideated 
at No. 605 Hillside Avenue, in the Township of Hillside, 
Union County, New Jersey. It also owns and operates 
another plant in Hackettstown, New Jersey. The corpora¬ 
tion has a total investment in its Hillside plant, including 
plant and equipment of upwards of $150,000.00. Said plant 
consists of a large factory building covering about two acres 
of ground and housing many large and valuable machines. 
Complainant has made a practice of carrying on hapd in 
said plant a substantial and valuable inventory of rawl ma¬ 
terials, partly completed and finished goods at all times. 
Complainant’s annual business turnover is over $l,p00,- 
000.00; it employs approximately two hundred employees 
at the Hillside plant when running at capacity and at! the 
present time employs in said plant over one hundred people. 
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The weekly payroll at this plant is approximately $4,000.00 
2. Since its inception, complainant has been operating 
upon the 4 ‘open shop” plan in all its departments and 
plants, that is to say, making no distinction whatever in the 
employment of men and women between union and non¬ 
union employees. Since the inception of the corpora- 
38 tion and up to January 31st, 1936, complainant never 
had any difficulty with its employees regarding 
wages, hours or working conditions, nor had it ever experi¬ 
enced any labor troubles or disputes of any kind with its 
employees at either plant, because it had always made a 
practice of encouraging its employees to approach its of¬ 
ficers freelv at anv time to discuss anv matters relating to 


their wages, hours and working conditions, and complainant 
had alwavs been able to straighten out anv differences along 
these lines which have arisen between its employees and it. 

3. Since its inception, complainant's business has de¬ 
veloped and expanded and it has built up a definite and 
valuable good will with its customers throughout the United 
States based upon its relations with such customers and the 
service it gives them, and in developing such relations com¬ 
plainant hhs built up an efficient organization and has estab¬ 
lished a definite morale among its employees. 

4. One of the important departments operated by com¬ 
plainant at its Hillside plant is its Cord Set Department, in 
which the employees are engaged in assembling insulated 
electrical wire with certain connecting plugs and appliances. 
The work of this department constitutes about one-third of 
the business of complainant at this plant. The operations 
carried on in said department comprise the last operations 
performed upon wire, cable and other electrial appliances 
produced by complainant before they are packed and 
shipped, and if the operations of said department are 
stopped in any way it is impossible for complainant to ship 
this type of product to its customers, which would result in 
the destruction of about one-third of the total business of 
this plant and would also affect other departments in the 
plant in the usual run of their operations. 

3. Up to and until a few weeks ago complainant 
39 paid its employees at rates comparable to or above 

those formerly affixed for this industry bv the Xa- 

» » * 

tional Recovery Administration, notwithstanding the fact 
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that said Administration has been declared unconstitutional 
by the Supreme Court of the United States. The Nj R. A. 
rates for work performed in complainant’s Cord Set depart¬ 
ment was thirty-two cents an hour for the regular workers 
and twenty-six cents per hour for beginners. The work in 
this department is mostly piece work and in respect to such 
work, complainant is in intense competition with other fac¬ 
tories engaged in the same business in other parts of the 
country where the rates paid are much lower, and as |a con¬ 
sequence complainant found it necessary to adjust its| rates 
in certain respects, which adjustment affected only ten or 
twelve of its employees in the Cord Set department. Under 
said adjustment, however, these employees could have made 
considerably more than thirty-two cents per hour liacj they 
so desired, but they combined and slowed down their) work 

to such an extent that each produced exactly what the I other 

. * | 

produced notwithstanding differences in individual capacity. 
In its discussion with said employees, as hereinafter set 
forth, complainant has always guaranteed that it wouljl pay 
them a minimum of twenty-six cents per hour. j 

6. Complainant is informed that there exists a voluntary 
union labor organization known as the Electrical & ijladio 
Workers’ Union which extends throughout the count rjr and 
is made up of certain branches or locals which existj and 
operate in various parts of the United States and tlier^ is a 
local No. 408 of said organization existing in the Stajte of 
New Jersey with its headquarters at No. 315 Ulane 
40 Street in the City of Newark, County of Esse>i and 
State of New Jersey, which said local claims juris¬ 
diction over all persons engaged as employees in any in¬ 
dustry in New Jersey making electrical and radio appara¬ 
tus, appliances and accessories. The local organizer of said 
Electrical and Radio Workers’ Union and agent in charge 
of its local No. 408 is one, Steve Rubicki. The intent and 
purpose of said Electrical and Radio Workers’ Unionj and 
its said local is to require that all persons employ e^ in 
business such as that carried on by complainant should be 
members of said Union, and its design and purpose ijs to 
compel complainant to employ only members of said Union 
and to prevent the employment by complainant of any other 
corporation or person not a member of said Union. If the 
said Electrical and Radio Workers’ Union and its local No. 
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408 are successful in their union design and purpose, then no 
person not a member of said organization can be employed 
in said business in the United States and specifically in the 
Township of Hillside, in the County of Union, and vicinity. 

7. On Friday morning, January 31st, 1936, all of the em¬ 
ployees in the Cord Set Department of complainant’s Hill¬ 
side plant, numbering about one hundred and forty in all, 
suddenly left their work and walked out of the plant. Short¬ 
ly thereafter they returned to the plant and held a mass 
meeting in the Cord Set Department at which they spoke, 
through two of their number, Harold Hoffman and Ethel 
Pickings, with an officer of complainant, asking for an in¬ 
crease in rates on piece work, for certain other changes in 
working conditions and demanding above all a recognition 
of the Electrical and Radio Workers’ Union. Complainant's 
said officer expressed a willingness to discuss freely with 
them any claims regarding wages, hours and working 
41 conditions, but refused to recognize anv union or- 
ganization. The spokesmen for said employees then 
said that they would all leave complainant’s employ per¬ 
manently and would force all other employees of complain¬ 
ant in said plant to leave if complainant did not meet their 
demands. Said employees then left the plant and have not 
returned to work since, but have engaged in certain activi¬ 
ties directed against complainant and its present employees, 
as hereinafter set forth. The Cord Set Department has re¬ 
mained idle 1 since. Complainant employes unskilled labor 
in said department and there is an abundance of such labor 
available to complainant, and complainant must fill the 
places of those who left their employ, otherwise the business 
of complainant will be disrupted, and if the intimidation 
exercised by defendants is stopped, complainant will have 


no difficultv filling such vacancies. 

8. On Monday, February 3, 1936, a committee of the 
former employees in complainant’s Cord Set Department, 
consisting of Harold Hoffman, Mike Proschak, Ethel Rich¬ 
ings, Josephine Bauer and certain others, visited complain¬ 
ant’s plant and repeated the same demands upon complain¬ 
ant’s officers as had been made by them at the previous con¬ 
ference, said employees again insisting principally upon the 
recognition of the Electrical and Radio Workers’ Union. 

o 

Complainant’s officers expressed the same willingness to 
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discuss wages, hours and working conditions with tliiem but 
refused to recognize the Union, whereupon said conjmiittee 
repeated the threats previously made and also threatened 
to picket complainant’s plant and force out its other em¬ 
ployees. Early that morning the former employees c|>f com¬ 
plainant’s Cord Set Department had commenced to I picket 
and parade upon the street adjacent to complainant’s plant 
in numbers varying from fifteen to upwards of one 

42 hundred. Complainant is informed that prior to the 
conference with this committee, most of complainant’s 

former employees held a mass meeting and conferenc|e with 
said Steve Rubicki, the Union organizer, at a meeting place 
known as Barcay Hall, at the corner of Harvard Avenue and 
Bloy Street, Hillside, Xew Jersey, at which meeting said 
organizer had addressed said employees and urged cprtain 
activities against complainant and compelled said farmer 
employees to sign up as members of said Union and hid ap¬ 
pointed the committee which came to the plant. 

9. On Wednesday morning, February 5th, 1936, the same 
committee of former employees conferred with complain¬ 
ant’s officers at the plant and upon this occasion they!were 
led by Steve Rubicki, the delegate of the Union aforbsaid 
and one Frank Scheiner, a Xew York lawyer, who intro¬ 
duced himself as representing said Union. At said meeting, 
Rubicki and Scheiner spoke for the committee, insisting 
principally upon recognition of the Union and statingj that 
if that were accomplished there would be no trouble iiji the 
future and they again made the same threats as previously 
made by members of said committee, to which complain¬ 
ant’s officers repeated their previous answers. On Frijday, 
February 7th, 1936, said Steve Rubicki called upon Com¬ 
plainant’s officers alone and in addition to his former de¬ 
mands and statements urged that complainant act quickly in 
recognizing the Union, because complainant’s former (em¬ 
ployees were in danger of becoming violent in their activi¬ 
ties towards complainant’s employees and that Rutjicki 
might not be able to control them any longer. The next day, 
February 8th, 1936, a larger number of pickets than before 
paraded continuously in front of the plant and continued 
this activitv almost until midnight and on that night 

43 a number of windows in the plant were broken knd 
smashed, and thereafter said pickets on the following 
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Tuesday and Wednesday, February 11th and 12th instituted 
a series of physical assaults on complainant’s employees, as 
hereinafter set forth. 

10. From Monday morning, February 3rd, 1936 and up 
to the present time, groups of said former employees have 
made a practice of walking and parading in a close knit 
line, either two by two or in single file, on the sidewalk ad¬ 
jacent to complainant's plant, passing close to the entrance 
to complainant’s plant and making it difficult for complain¬ 
ant’s employees and others to enter or leave said plant with¬ 
out coming into close proximity or contact with said former 
employees. The groups of pickets have been greatest in 
number in the early morning and in the late afternoon of 
each day when complainant’s employees are entering the 
plant to go to work or leaving to go to their homes at the 
end of the day, and at such times these pickets have con¬ 
gregated and crowded around the plant entrance and have 
made a practice of shouting at and threatening complain¬ 
ant’s employees calling them ‘‘scabs’’ and other alarming 
names and in some instances actually attacking and molest- 
ing compainant’s employees individually or in a group 
with their fists and by hurling ice and other missiles at 
them, in order to make them apprehensive of physical harm 
and cause them to leave complainant's employ. At other 
times of the day the pickets have continuously paraded 
along side the plant but in smaller numbers, and at all times 
the groups have carried white placards or signs on their 
persons containing slogans such as “More money and 
shorter hours” “We want union recognition” “Hatfield is 

unfhir to its employees”, and other similar slogans. 
44 Said pickets have been replaced at regular half hour 

intervals each day by other former employees of 
complainant, so that there have been substantial groups of 
complainant’s former employees picketing the plant from 
before 7:00 A. M. to after 6:00 P. M. each day. 

11. The activities of said pickets have been directed and 
controlled each day at one time or another by either Harold 
Hoffman, Stanley Mictus or Michael Proscliak, all former 
employees of complainant, and by the said Steve Rubicki, 
the organizer and delegate of said Union. 

12. Complainant’s employees have made a practice of 
using a public passenger automobile bus line which passes 
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complainant's plant in going to and from work anti up to 
Wednesday, February 12tli, 1935 said passengerj busses 
made a regular practice of stopping in the early morning at 
the door of complainant's plant to discharge workprs and 
also in the late afternoon to pick them up at the sairjie place 
on their way home from work. Since the inceptioii of the 
activities of the pickets aforesaid, however, complainant’s 
employees have been subjected to particular annoyance, 
molestation and physical attacks when they leave complain¬ 
ant’s plant to enter the bus at the door or when the\| alight 
from the bus in order to enter the plant, and the jpickets 
have made a practice of waiting for the arrival of said bus 
and making a mass attack upon complainant’s employees 
with such effect that said employees reported to complain¬ 
ant's officers that they desired protection against a re-occur¬ 
rence of said attacks and that without such j)rotectio|n they 
would be afraid to report for work, and as a result Ipolice 
protection has been provided at the entrance to the] plant 
throughout the time that said pickets have been parading 
before the plant or congregated at its entrances. The 
45 attitude and activities of said pickets, however, be¬ 
came so violent that on Tuesday and Wednesday, 
February lltli and 12th, 1935, both in the morning ai^d late 
afternoon, they set upon and attacked and beat up comlplain- 
ant’s employees while they were being escorted to and from 
complainant’s plant by said police officers and despite the 
protection afforded by said policemen, and as a result of 
said attacks on said dates, several of the picketers wepe ar¬ 
rested upon various charges and brought before the 1 local 
police magistrate for trial. 

13. As a result of these attacks and their violence at the 
moments when complainant’s employees were boarding or 
leaving the automobile busses, as aforesaid, the oper 
of said bus line suddenly on Wednesday, February 12, 
instructed its drivers to discontinue making stops for 
sengers at the door of complainant’s plant, but to brake 
their regular stops at the street corner about one hundred 
vards distant, and complainant says that said change in 
schedule was instituted only because of the activities ox the 
pickets above related and more specifically set forth herein¬ 
after. Inasmuch as said change of schedule made it nleces- 
sarv for complainant’s employees to walk a distance of 


ators 

1936, 

pas- 
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about one hundred Yards to the corner to board said auto- 
mobile busses and thereby running the risk of attacks and 
molestation from the pickets, complainant has been com¬ 
pelled to use its own trucks to transport its employees 
twice a day to and from a traffic center in the Town of 
Irvington under police escort, and complainant will be com¬ 
pelled to continue this practice in the future or to hire auto¬ 
mobile busses for such transportation from private sources 
at great expense, unless the activities of the pickets afore¬ 
said are discontinued or restrained. 

14. Among some specific acts of intimidation, 
46 coercion and violence committed by complainant’s 
former employees, are the following: 

(a) On Monday, February 3, 1936, two of complainant’s 

employees, while approaching complainant’s plant to go to 
work, were stopped by several of complainant’s former em¬ 
ployees including Michael Proschak, who said “don’t go in 
there to work today, or else-” and by their threaten¬ 

ing looks and actions prevented said employees from enter¬ 
ing the plant to go to work, and thereupon said employees 
staved out of work until Mondav, Februarv 10th, 1936. 
Upon the latter date when they came to work they were 
separately accosted by a large number of pickets at the 
plant who surrounded them calling them “scab” and other 
names. On Tuesday, February lltli, 1936 when one of said 
employees got off a bus in front of the plant, he was im¬ 
mediately 1 surrounded by a large number of pickets who 
struck him with their fists and kicked him about the legs and 
body and continued said attack upon him until he managed 
to back away from them with the aid of two policemen pre¬ 
sent and enter the building. The other employee was at¬ 
tacked on the same morning as he walked toward the door 
of the plant by a group of former employees, both men and 
women, the men striking him hard blows in the face and 
bodv with their fists and the women scratching his face. 
They also tore off his hat and damaged his glasses. One of 
the men who struck this employee was John Sarnicki, a 
former employee, who had been picketing since Monday, 

Februarv 3rd, 1936. 

♦ * 

(b) On Monday, February 3, 1936, another of complain¬ 
ant’s employees was surrounded by pickets as he attempted 
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to enter the plant in the morning and was called vile names 
and told “you’ll be sorry if vou go back in there, stav out 
of there”. This employee recognized most pf these 

47 pickets as former employees in his department and 
knew one of them by name, Joe Lootsma. Sjaid em- 

employee was subjected to the same vindication and abuse 
when he entered the plant on succeeding days that week. On 
Tuesday, February 4th, 1936 on his way home froi'p work, 
this employee was accosted as he got off a bus at Irvington 
Center, a traffic intersection in the Town of Irvingtonl, Essex 
County, by a group of five or six men, former employees of 
complainant, who crowded around him and said “whiv don’t 
you get out of the plant and why don’t you join the union; 
vou had better not go in in the morning if vou know what’s 
good for you”. This employee was likewise attacked on 
Tuesday morning, February 11th, 1936, when he got off a 
bus at the plant, by a group of pickets who came up to him 
saving “here’s the fellow we want”, after which tliev sur- 
rounded him and started to kick him severelv around the 
legs and shins until he backed a wav from them and got into 
the plant. The man assaulting him included Joe Lootsina 
and John Sarnicki, former employees of complainant. 

(c) On Tuesday morning, February lltli, 1936, a grbup of 
five employees of complainant alighted from a bus pt the 
entrance to the plant and as they did so were suddenly sur¬ 
rounded by a large group of pickets who struck several of 
them about the head and body with their fists, indicting 
painful injuries, and others picked up large chunks pf ice 
and other missiles from the street and hurled them at said 
employees. This attack upon said employees of complain¬ 
ant was so vicious and sudden that they were unable to de¬ 
fend themselves or to identify their assailants exactly ex¬ 
cept for one man, William Galax, also known as William 
Gallick. These employees, with the aid of several p'plice- 
men managed to escape into the plant. 

48 (d) On the same morning and about the ^ame 
time, another employee of complainant was attacked 

by a group of men from the picket lines, who started to 
kick him and strike him about the head and body with their 
fists. He received several severe blows in the eye and pbout 
the face from one, John Sarnicki, a former employee of 
complainant. 
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(e) On Wednesday, February 12th, 1933, one of com¬ 
plainant’s foremen was attacked by two men and two women 
pickets as he attempted to enter the plant, the men striking 
at him with their fists and the women slapping him in the 
face. One of the men who struck him was Joe Lootsma, a 
former employee who worked in the same department with 
this employee. 

15. Among the pickets who have engaged in picketing in 
the vicinity of complainant’s plant at various times since 
Monday, February 3rd, 1936, in addition to those herein¬ 
before named, are the following: 

Amelia Muszynski, Frank Atkinson, Edward Dural, John 
Ritchings, Luther Doby, Andrew Olali, Pat Tortorello, 
Agnes Kreshak, Ben Toynbee, Wm. Quandt, Harold Reid, 
Olga Pasko, Bessie Smokony, Thomas England, Walter 
Lott, Marie Tortorello, James Wright, Josephine Doben, 
Dominick Lepore, Anna Drescher, Stella Pasko, Mary 
Manegold, Ruth Murphy, Minne Longo, Wm. Ruppe, Rita 
Tangredi, Margaret Paradiso, Beatrice Wnek, Mary Regal, 
Anna Senichka, Clementine Paradiso, Eva Dordoni, Helen 
Kokinda, Elizabeth Kendrick, Mary Felber, Elizabeth 
Haefner, Elizabeth Szalay, Helen Buckowski, Stella Bitsko, 
Margaret Albrecht, Josephine llaria, Anna Miller, Celia 
Kersclibauiii, Irene Olali, Stella Palewoda, M. Thompson, 
So])hie Pieasecki, Eleanor Miller, Helen Cirrito, Edward 
Jinks, Mrs. J. Selby, Katherine Ulilig, Laura Ubil, Sophie 
Schrego, Katherine Wendling, Bessie Kmasko, Irene Key- 
worth, Helen 0‘Lock, Helen Bunder, Gertrude Sheridan, 
Thelma Pierce, John Atamanchak, Sarah Clark, Stella 
Adams, Su'e Murrine, May Paluck, Dorothy Clark, Jos. 
Matlose, Wm. Sheridan, Tessic Scarano, Rose Barone, 
Raymond Hockenburv, John Magna, Jr., Evelyn Bill, Ger¬ 
trude Bird, Helen Kowalsky, Loretta Di Francia, Charles 
H. Cook, May Tomason, Alberta Day, Julia Kershbaum, 
Louis Snegon, Elsie Klevonis, Josephine Ciesla, John 
Deans, Stanley Urbine, Evelyn Snegon, Pete Capro, George 
Woodbine, Gladys MacDuff and Elizabeth Wallaek, and 
Stella Dynegav. 

16. As a result of the activities of the pickets and 
49 the former employees of the complainant above set 
forth, complainant's present employees have been in¬ 
timidated and are apprehensive that if they continue to 
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work for complainant they may suffer serious bodily harm 
and injury from said pickets and their sympathizers; the 
morale of complainant’s said employees has been| serious 
affected and their working efficiency has been serioijisly im¬ 
paired, to such an extent that the regular rate of production 
which complainant must maintain in order to fill it^ orders 
and trade with its customers, has been threatened and may 
be seriously retarded if not entirely destroyed. The bvacua- 
tion by complainant’s former employees of its Cord Set 
Department has stopped all work in that department with a 
resultant substantial decrease in complainant’s bjusiness 
and serious effect upon the operations of its other depart¬ 
ments, and complainant shows that if these activities and 
their resultant effect upon complainant’s employees and its 
business is permitted to continue, its business will be 
seriously and permanently affected and impaired as well 
as its good will and relations with its customers and its 
investment in plant and equipment. Complainant]’s em¬ 
ployees are satisfied with their wages, hours and working 
conditions, and there is no trade dispute between complain¬ 
ant and its employees but if the picketing, intimidation, 
coercion and violence aforesaid is continued, complajnant’s 
employees may be forced to desist in their work anjl com¬ 
plainant’s whole business will be seriously disrupted if 

not entirely destroyed. 

* » 

17. The conduct of the defendants and others act- 
50 ing and associating with them in the activities jafore- 
said is illegal, as is also the objects sought to jbe ac¬ 
complished by them and complainants charge that (all of 
the acts of the said pickets and former employees of com¬ 
plainant and those acting in concert and combination with 
them are in pursuance of an illegal conspiracy which, if 
permitted to reach a successful conclusion, will resul|t in a 
complete disruption of complainant’s business and Conse¬ 
quent unemployment of all of complainant’s employees. 

18. Reliance may be placed by the defendants U]bon a 
statute of the State of New* Jersey entitled 4 ‘An Act rela¬ 
tive to persons combining and encouraging other persons to 
combine”, P. L. 1883, P. 36, 3 Comp. Stat. of New Jersey 
3051; and reliance may also be placed upon a statute cjf the 
State of New Jersey entitled “An Act relating to disputes 
concerning terms or conditions of employments, the {corn- 
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municating of information and limiting the issue of re¬ 
straining orders and injunctions in certain cases”, being 
Chapter 207 of the laws of 1926. Complainant says that 
if said statutes shall be construed in such a way as to per¬ 
mit the acts of the defendants, then said statutes are un¬ 
constitutional, being in conflict with pi. 1, article 1, of the 
constitution of the State of Xew Jersey in that they impair 
the right of acquiring, possessing and protecting property, 
which rights are declared bv the Constitution of Xew Jersev 
to be alienable; and said statutes are repugnant to the 14th 
amendment 1 of the constitution of the United States, which 
forbids a State depriving a person of property without due 
process of law. The effect of said statute, if construed to 
permit the acts of defendants would be to deprive 
51 employers of the right to make contracts and to con¬ 
tinue business, without legal justification, and would 
be to deprive, without legal justification, complainant of the 
right to make contracts and to continue its business and 
also would be to deprive complainant of its property with¬ 
out due process of law and said statutes so construed would 
be further repugnant to the 14th amendment of the con¬ 
stitution of the United States because thev denv to com- 
plainant and to other employers of labor the equal protec¬ 
tion of the law, and the classification is illusory, segregating 
and classifying employers of labor without justification. 
The statutes aforesaid have no application to the situation 
involved nor have their provisions been observed by de¬ 
fendants. 

19. Complainant further says that the action of the de¬ 
fendants is violative of the rights of persons not members of 
the union and also violative of the rights of the owners of 
property, including complainant, secured to it by P. L. 1, 
article 1 of the Constitution of the State of Xew Jersey, to 
wit: the right of acquiring, possessing and protecting 
property and is also violative of the rights secured to it by 
the 14th amendment to the constitution of the United States, 


which forbids a state depriving any person of property 
without due process of law and which forbids a state deny¬ 
ing to any person within the jurisdiction the equal protec¬ 
tion of the law. 

20. Complainant has determined that for the successful 
operation of its business it is necessary that its business 
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should be conducted as it is now being conducted, 
52 and complainant is entitled to conduct its busi¬ 
ness free from unlawful interference froib anyone 

•/ 

or from coercion exercised bv anyone. Under the consti- 
tutions of Xew Jersey and of the United States it is en- 
titled to the privileges of acquiring, enjoying and possess¬ 
ing and protecting property and of not being deprived of 
property without due process of law. That to d^ny com¬ 
plainant relief in the instant case would be to deprive it of 
its rights so secured bv such conditions. | 

Complainant is without remedy at common law and its 
remedy at common law is wholly inadequate, and the loss 
and damage to its property from the acts of the defendants 
aforesaid is and will be irreparable and the comblainant 
therefore prays: 

1. That the defendants who are: Electrical and Radio 
Workers Union, Electrical and Radio Workers Union Local 
408, Steve Rubicki, Harold Hoffman, Michael Prosehak, 
Ethel Richings, Josephine Bauer, Joe Lootsma, Jo|m Sar- 
nicki, William Galax, also known as William Gallic^, Stan¬ 
ley Mictus, Amelia Muszynski, Frank Atkinson, Edward 
Dural, John Ritchings, Luther Dobv, Andrew Olali, Pat 
Tortorello, Agnes Kreshak, Ben Toynbee, Wm. (Quandt, 
Harold Reid, Olga Pasko, Bessie Smokony, Tliomats Eng¬ 
land, Walter Lott, Marie Tortorello, James Wright, 
Josephine Doben, Dominick Lepore, Anna DrescherJ Stella 


Pasko, Mary Manegold, Ruth Murphy, Minne Longb, Wm. 
Ruppe, Rita Tangredi, Margaret Paradiso, Beatrice jWnek, 
Mary Regal, Anna Senichka, Clementine Paradise^, Eva 
Dordoni, Helen Kokinda, Elizabeth Kendrick, Mary Felber, 
Elizabeth Haefner, Elizabeth Szalay, Helen Buckowski, 
Stella Bitsko, Margaret Albrecht, Josephine Ilaria, 
53 Anna Miller, Celia Kersehbaum, Irene Olali, Stella 
Palewoda, M. Thompson, Sophie Piasecki, Eleanor 
Miller, Helen Cirrito, Edward Jinks, Mrs. J. Selby, (Kath¬ 
erine TJhlig, Laura Ubil, Sophie Schrego, Katherine IVend- 
ling, Bessie Kmasko, Irene Keyworth, Helen O’Lock, Helen 
Binder, Gertrude Sheridan, Thelma Pierce, John Ataman- 
chak, Sarah Clark, Stella Adams, Sue Murrine, May pjiluck, 
Dorothy Clark, Jos. Matlose, Wm. Sheridan, Tessie iScar- 
ano, Rose Barone, Raymond Hockenburg, John Magna, Jr., 
Evelyn Bill, Gertrude Bird, Helen Kowalsky, Loretta Di 
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Francia, Charles H. Cook, May Tomason, Alberta Day, 
Julia Kershbaum, Louis Snegon, Elsie Klevonis, Josephine 
Ciesla, John Deans, Stanley Ui-bine, Evelyn Snegon, Pete 
Capro, George Woodbine, Gladys MacDuff, Elizabeth Wal- 
lack and Stella Dynegay,—may answer this bill of complaint 
and each statement therein contained but without oath. 

2. That said defendants and each of them and all persons 
and organizations associated with or working in combina¬ 
tion with them, be perpetually enjoined and restrained as 
follows: 

(a) From any and all personal molestation of persons in 
the employ of complainant. 

(b) From any and all personal molestation of persons 
willing to be employed by complainant with intent to 
prevent any such person or persons from entering such em¬ 
ployment or to persuade or to coerce any such person or 
persons to refrain from so doing. 

(c) From addressing persons employed or willing to be 
employed by the complainant against their will, or thereby 
or otherwise causing them personal annoyance with a view 
to persuadiiig them from continuing in or entering into such 

employment; from loitering or picketing in the 
54 streets or on the highways or public places in or near 
and about premises owned by complainant, commonly 
known and designated as Xo. 605 Hillside Avenue, in the 
Township of Hillside, in the County of Union and State of 
New Jersey, or at the places at which the complainant’s 
employees live and reside with intent to procure, direct or 
assist, in the personal molestation or annoyance of persons 
so employed or willing to be so employed, or from causing 
persons so employed to refrain from or refusing to remain 
in such employment or to refrain from entering the premises 
of the complainant aforesaid. 

(d) From violence, threats of violence, insults, indecent 
talk, and abusive epithets, annoying language, acts or con¬ 
duct, practiced upon any person without his consent, with 
intent to persuade and coerce such person to refrain from 
entering upon or continuing in such employment or from 
entering upon or continuing in such employment or from 
entering or leaving the site of the premises of the complain¬ 
ant aforesaid. 
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(e) From attempting* to cause any person so employed by 
said complainant to leave such employment by intimidation 
or from annoving such emplovees bv annoving and abusive 
language, acts or conduct. 

(f) From picketing the place or any of the places upon 
or within which such employees are working, or the places 
of residence of any of them or of the officers of complain¬ 
ant, or the places of residence of any persons willing to be 
employed by complainant and from parading past or around 
or in the vicinity of any such place or places. 

(g) From going either singly or collectively to the home 
of any such employee or the home of any persons willing 

to be employed by complainant for the purpose of in- 
55 timidation, urging, annoving or coercing any or all 
of them. 

(h) From in any manner and by any means molesting or 
interfering with any of complainant’s employees in going 
to and returning from their daily labor. 

(i) From in any manner and by any means molesting or 
interfering with any persons willing to be employed by com¬ 
plainant in entering and departing from the complainant’s 
said plant and premises. 

(j) From interfering or hindering or obstructing the 
complainant’s work and business in any manner. 

(k) From boycotting or attempting to boycott the com¬ 
plainant in any manner whatsoever. 

(l) From ordering, commanding directing, assisting, 
aiding or abetting, in any manner whatsoever, any person 
or persons who attempt to commit, or to commit any or 
either or all of the aforesaid acts. 

3. That the said defendants and all persons whomsoever 
associated with them may be temporarily restrained as 
above mentioned. 

4. That the complainant may have such other and further 
relief as may be proper. 

5. That a writ of subpoena may issue commanding said 
defendants to answer said bill of complaint and to abide by 
such decree as this Court may make in the premises. 

MERRITT LANE 
Solicitor for and of Counsel 
with Complainant. 
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56 Exhibit 2. 

In Chancerv of New Jersey 

* +> 

Filed February 13, 1936 
; On Bill, &c. Order to show cause. 

Filed Mar 30, 1936 

Between Hatfield Wire & Cable Co., a corporation of Xew 

Jersey, Complainant, 

and 

Electrical and Radio Workers Union, Electrical and 
Radio Workers Union Local 408, Steve Rubiciu, 
Harold Hoffman, Michael Pkoschak, Ethel Rich- 
ings, Josephine Bauer, Joe Lootsma, John Sarnicki, 
William Gala’s, also known as William Gallick, 
Stanley Mictus, Amelia Muszynski, Frank Atkin¬ 
son, Edward Dural, John Retchings, Luther Doby, 
Andrew Olaii, Pat Tortorello, Agnes Kreshak, Ben 
Toynbee, Wm. Quandt, Harold Reid, Olga Pasko, 
Bessie Smokony, Thomas England, Walter Lott, 
Marie Tortorello, James Wright, Josephine Doben, 
Dominick Lepore, Anna Drescher, Stella Pasko, 
Mary Manegold, Ruth Murphy, Minne Longo, Wm. 
Ruppe, Rita Tangredl, Margaret Paradiso, Beatrice 
Wnek, Mary Regal, Anna Sf.nichka. Clementine 
Paradiso, Eva Dordoni. Helen Kokinda, Elizabeth 
Kendrick, Mary Felber. Elizabeth Haefner, Eliza¬ 
beth Szalay, Helen Buckowski, Stella Bitsko, 
Margaret Albrecht, Josephine Ilaria, Anna Miller, 
Celia Kerschbaum, Irene Olaii, Stella Palewoda, M. 
Thompson. Sophie Piasecki. Eleanor Miller, Helen 
Cirrito, Edward Jinks, Mrs. J. Selby, Katherine 
Uhlig, Laura Ubil. Sophie Schrego, Katherine 
Wendling, Bessie Kmasko, Irene Keyworth, Helen 
O’L ock. Helen Binder. Gertrude Sheridan, Thelma 
Pierce. John Atamanchak, Sarah Clark, Stella 
Adams. Sue Murrixe. May Paluck. Dorothy Clark, 
Jos. Matlose, Wm. Sheridan, Tessie Scarano. Rose 
Barone, Raymond Hockf.nburg, John Magna, Jr., 
Evelyn Bill, Gertrude Bird, Helen Kowalsky, 
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Loretta Di Francia, Charles H. Cook, May Tomason, 
Alberta Day, Julia Kershbaum, Louis Snego^, Elsie 
Klevonis, Josephine Ciesla, John Deans, Stanley Ur¬ 
sine, Evelyn Snegon, Pete Capro, George Wc'dodvine, 
Gladys MacDuff, Elizabeth Wallace, and Stella 
Dynegay, Defendants . I 

i 

This matter being opened to the Court by Merritjt Lane, 
Esq., solicitor for and of counsel with complainant, Hatfield 
Wire & Cable Co., a corporation of New Jersey, and upon 
reading and filing the bill of complaint and the affidavits 
thereto annexed, and it appearing to the Court that,I unless 
the restraint contained herein be granted, irreparable in¬ 
jury will be occasioned to complainant by interference with 
its business and otherwise, and good and sufficient cause ap¬ 
pearing; 

It is on this 13th day of February, 1936, on motion of 
Merritt Lane, Esq., solicitor for and of counsel witlj com¬ 
plainant, ORDERED that the defendants who are: Electri¬ 
cal and Radio Workers Union, Electrical and Radio 
Workers Union Local 408, Steve Rubicki, Harold Hoffman, 
Michael Proschak, Ethel Riehings, Josephine Bauei, Joe 
Lootsma, John Sarnieki, William Galax, also known as Wil¬ 
liam Gallick, Stanley Mictus, Amelia Muszynski, Frank At¬ 
kinson, Edward Dural, John Ritchings, Luther Dobvi An¬ 
drew Olali, Pat Tortorello, Agnes Kreshak, Ben Toynbee, 
Win. Quandt, Harold Reid, Olga Pasko, Bessie Smokony, 
Thomas England, Walter Lott, Marie Tortorello, James 
Wright, Josephine Doben, Dominick Lepore, Anna Dresjcher, 
Stella Pasko, Mary Manegold, Ruth Murphy, Minnc L(j>ngo, 
Wm. Ruppe, Rita Tangredi, Margaret Paradiso, Beatrice 
Wnek, Mary Regal, Anna Senichka, Clementine Paradiso, 
Eva Dordoni, Helen Kokinda, Elizabetli Kendrick, Mary 
Felber, Elizabeth Haefner, Elizabeth Szalay, Helen ifuek- 
owski, Stella Bitsko, Margaret Albrecht, Josephine Ihiria, 
Anna Miller, Celia Kerschbaum, Irene Olali, Stella Pale- 
woda, M. Thompson, Sophie Piasecki, Eleanor Miller, II[den 
Cirrito, Edward Jinks, Mrs. J. Selby, Katherine Ullig, 
Laura Ubil, Sophie Schrego, Katherine Wendling, Bessie 
Kmasko, Irene Kevworth, Helen O’Lock, Helen Binder, 
Gertrude Sheridan, Thelma Pierce, John Atamancmak, 
Sarah Clark, Stella Adams, Sue Murrine, May Palbck, 
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Dorothy Clark, Jos. Matlose, Wm. Sheridan, Tessie Scar- 
ano, Rose Barone, Raymond Hockenburg, John Magna, Jr., 
Evelyn Bill, Gertrude Bird, Helen Kowalski, Loretta Di 
Francia, Charles H. Cook, May Tomason, Alberta Day, 
Julia Kerschbaum, Louis Snegon, Elsie Klevonis, Josephine 
Ciesla, John Deans, Stanley Urbine, Evelyn Snegon, Pete 
Capro, George Woodvine, Gladys MaeDuff, Elizabeth 
Wallack and Stella Dvnegav,—show cause before the Chan- 
cellor at Chancery Chambers at the Court House in the City 
of Elizabeth, County of Union on the twenty-fourth day of 
February 1936, at ten o’clock in the forenoon, or as soon 
thereafter as counsel can be heard, whv thev and each and 
every of them and all persons and organizations associated 
with or acting in concert or combination with them, should 
not be enjoined and restrained as follows : 

(a) From any and all personal molestation of per- 
57 sons in the employ of complainant. 

(b) From any and all personal molestation of per¬ 
sons willing to be employed by complainant with intent to 
prevent any such person or persons from entering such em¬ 
ployment or to persuade or to coerce any such person or 
persons to refrain from so doing. 

(e) From addressing persons employed or willing to be 
employed by the complainant against their will, or thereby 
or otherwise causing them personal annoyance with a view 
to persuading them from continuing in or entering into such 
employment: from loitering or picketing in the streets or on 
the highways or public places in or near and about premises 
owned by complainant, commonly known and designated as 
Xo. 605 Hillside Avenue, in the Township of Hillside, in the 
County of Union and State of New Jersey, or at the places 
at which the complainant’s employees live and reside with 
intent to procure, direct or assist in the personal molesta¬ 
tion or annoyance of persons so employed or willing to be 
so employed for the purpose of causing such persons so 
employed to refrain from or refuse to remain in such em¬ 
ployment or to refrain from entering the premises of the 
complainant aforesaid. 

(d) From violence, threats of violence, insults, indecent 
talk, and abusive epithets, annoying language, acts or con¬ 
duct, practiced upon any person without his consent, with 
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intent to persuade and coerce such person to refrain |froni 
entering upon or continuing in such employment or (from 
entering or leaving the site of the premises of the complain¬ 
ant aforesaid. 

(e) From attempting to cause any person so employed by 
said complainant to leave such employment by intimidation 
and from annoying such employees by annoying and abu¬ 
sive language, acts or conduct. 

(f) From picketing the place or any of the places upon 
or within which such employees are working, or the places 
of residence of any of them, or of the officers of complain¬ 
ant, or the places of residence of any persons willing 1:0 be 
employed by complainant and from parading past or 
around or in the vicinity of any such place or places. 

(g) From going either singly or collectively to the home 
of any such employee or the home of any persons willing to 
be employed by complainant for the purpose of intimida¬ 
tion, urging, annoying or coercing any or all of them. I 

(h) From in any manner and by any means molesting or 
interfering with any of complainant’s employees in going 
to and returning from their dailv labor. 

(i) From in any manner and by any means molesting or 
interfering with any persons willing to be employed by Com¬ 
plainant in entering and departing from the complainant’s 
said plant and premises. 

(j) From interfering or hindering or obstructing the com¬ 
plainant’s work and business in any manner. 

(k) From boycotting or attempting to boycott the com¬ 
plainant in any manner whatsoever. 

( l ) From ordering, commanding, directing, assisting, aid¬ 
ing or abetting, in any manner whatsoever, any person or 
persons who attempt to commit, or to commit any or either 
of all of the aforesaid acts. 

And why the complainant should not have such other (and 
further relief as may be proper and necessary; and 

It is further ORDERED that in the meantime and until 
the further order of this Court the said defendants and each 
and every one of them and all persons and organizations 
associated with or acting in concert or combination with 
them, be and they hereby are enjoined and restrained as 
follows: j 
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(a) From any and all personal molestation of persons in 
the employ of complainant. 

(b) From any and all personal molestation of persons 
willing to be employed by complainant with intent to pre¬ 
vent any such person or persons from entering such em¬ 
ployment or to persuade or to coerce any such person or 
persons to refrain from so doing. 

(c) From addressing persons employed or willing to be 
employed by the complainant against their will, or thereby 
or otherwise causing them personal annoyance with a view 
to persuading them from continuing in or entering into 
such employment; from loitering or picketing in the streets 
or on the highways or public places in or near and about 
premises owned by complainant, commonly known and des¬ 
ignated as Xo. 605 Hillside Avenue, in the Township of Hill¬ 
side, in the County of Union and State of Xew Jersey, or 
at the places at which the complainant's employees live and 
reside with intent to procure, direct or assist in the per¬ 
sonal molestation or annoyance of persons so employed or 
willing to be so employed for the purpose of causing such 
persons so employed to refrain from or refuse to remain in 
such employment or to refrain from entering the premises 
of the complainant aforesaid. 

(d) From violence, threats of violence, insults, indecent 
talk and abusive epithets, annoying language, acts or con¬ 
duct, practiced upon any person without his consent, with 
intent to persuade and coerce such person to refrain from 
entering upon or continuing in such employment or from 
entering or leaving the cite of the premises of the complain¬ 
ant aforesaid. 


(e) From attempting to cause any person so em- 
58 plojyed by said complainant to leave such employ¬ 
ment by intimidation and from annoying such em¬ 
ployees b f annoying and abusive language, acts or conduct. 

(f) From picketing the place or any of the places upon 
or within which such employees are working, or the places 
of residence of any of them, or of the officers of complain¬ 
ant, or the places of residence of any persons willing to be 
employed by complainant, and from parading past or 
around or in the vicinity of any such place or places. 



I 
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(g) From going either singly or collectively to thb home 
of any such employee or the home of any persons Iwilling 
to be employed by complainant for the purpose of injimida- 
tion, urging, annoving or coercing anv or all of them. 

(h) From in any manner and by any means molesting or 
interfering with any of complainant’s employees in going 
to and returning from their dailv labor. 

(i) From in any manner and by anv means molesting or 
interfering with any persons willing to be employed by com¬ 
plainant in entering and departing from the complainant’s 
said plant and premises. 

(j) From ordering, commanding, directing, assisting, aid¬ 
ing or abetting, in any manner whatsoever, any person or 
persons who attempt to commit, or to commit any or either 
or all of the aforesaid acts. 

It is further ORDERED that copies of the bill of com¬ 
plaint and supporting affidavits, together with copies of 
this order, which need not be certified, be served upon Elec¬ 
trical and Radio Workers Union and Electrical and Radio 
Workers Union Local 408, by service of the same upon any 
one of their officers, personal agents or delegates, either 
personally or by leaving the same at his usual place of 
abode or business, either within or without the stati; and 
that copies of this order which need not be certified, be 
served upon the individual defendants herein, eithejr per¬ 
sonally or by leaving the same at his usual place of jibode, 
either within or without the state; that such service as 
aforesaid be made within six days from the date hereof. 

It is further ORDERED that the complainant, H itfiehl 


Wire & Cable Co. have leave to serve at any time such addi¬ 
tional copies of this order which need not be certified] upon 
any person or organization associated with or acting in 
concert or combination with the defendants. The defen¬ 
dants have leave to move to modify or vacate the restraint 
herein on two days notice to the complainant. 

LUTHER A. CAMPBELL 

C. 


Respectfully advised, 



MALCOLM G. BUCHANAN, 

F. C, 
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59 Exhibits. 

112/531 In Chancery of New Jersey 

Conclusions 

(Xot to be published in any report.) 
Filed Mar 30 1936 


Between 

Hatfield Wire & Cable Co., a corporation of Xew Jersey, 

Complainant, 

and 

Electrical and Radio Workers Union, et al., Defendants. 

On Order to Show Cause 

Mr. Merritt Lane, for complainant, 

Mr. Solomon Golat and Mr. Samuel Rothbard, for defen¬ 
dants. 


Buchanan, V. C. 


This matter comes before the court on the return of an 
order to show cause issued against the defendants,—who 
comprise the Electrical and Radio Workers Union (na¬ 
tional organization). Electrical and Radio Workers Union, 
Local #408, divers individual members of the Local, and 
divers other striking employees of complainant,—requiring 

them to show cause whv tliev should not be restrained 

» * 

pendente life from picketing of any kind and from acts of 
violence and intimidation towards those of complainant’s 
employees who have not joined the strike and those persons 
who may desire to take the places of the strikers. Com¬ 
plainant alleges that the purpose of the strike is to enforce 
a closed shop and that the strike as a whole, therefore, is 
unlawful because for an unlawful purpose. The defen¬ 
dants' affidavits denv that thev are seeking a closed 


60 shop; they say that their wages are too low, their 
hours too long and the conditions of employment are 
bad, and that the purpose of the strike is to obtain improve¬ 
ment in these respects. 

On the issue as to whether or not the strike is for a closed 
shop, I conclude that the complainant has not sufficiently 
established its contention; although there is, to say the 
least, ground for grave suspicion in this behalf. 
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Complainant denies tlie allegations of defendant as to 
low wages, long hours and bad conditions of employment. 
With this issue, however, this court is not concerned at the 
present time. Defendants have the right to strike irrespec¬ 
tive of whether or not they have any justification for so 
doing from what mav he called a moral or common-sense 
standpoint. If the strike is not for an unlawful purpose, 
and is not carried on in an unlawful manner, the defendants 
would also have a right to seek to persuade others to join 
their strike,—to ask others not to work for complainant 
while thev were on strike. 

But striking employees have no right whatever io use 
violence or intimidation against employees who desire to 
continue at work or against persons who desire to enter the 
employ of complainant. The non-striker or non-union man 
has as much right to work as the striker or union ijian has 
to stop work; and when the strikers use violence or intimi¬ 
dation, they are of course committing unlawful acts, acts 
forbidden by the criminal laws of the state; and the em¬ 
ployer is entitled to have this court restrain such acts of 
violence and intimidation in order to prevent the damage 
thereby caused to his property and business. 

It clearly appears, from consideration of the affidavits 
and counter-affidavits in the instant case, that the 
61 defendants have been guilty of threats, intimidation, 
mass picketing and actual violence both towards the 
property of complainant and the persons of non-striking 
employees. This conduct is established by numerous credi¬ 
ble affidavits on the part of complainant, which include 
photographs showing the 44 pickets’’ in large numbers 
crowded around the entrance to complainant’s plant. 

These photographs are in nowise adequately contro¬ 
verted. There is a simple denial by one of the defendants 
to the effect that the photographs do not show the true situ¬ 
ation at the plant and a statement that the crowds sh)own in 
the photographs “may” consist of curious spectator^. The 
dates and times of the taking of the photographs arct speci¬ 
fied in the complainant’s affidavit; admittedly defendants at 
all times had some pickets at the plant. Those picketb could 
have testified from their own knowledge as to what [in fact 
took place on the dates and at the times mentioned,—but 
there are no such affidavits. 
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The testimony of most of the defendants is bv a single 
group affidavit joined in by all of them and containing alle¬ 
gations as to which it is evident many of them have no per¬ 
sonal knowledge. There are a number of separate affidavits 
by a number of the leaders of the strikers, but as to most 
of these, the affiants state that tliev have had read to them 
the charges made against them by the complainant's bill 
and affidavits, and then they deny that those charges are 

true. There are no affidavits bv anvone that he or she did 

• * 

read the complainant's bill and affidavits to these affiants 
and that such reading was accurate and complete. Obvi¬ 
ously the affidavits in question can be of little, if any, weight. 
There can be no doubt but that the violence and intimida¬ 
tion did take place. One of the most cogent proofs 
62 is the fact shown by the affidavits of complainant and 
as to which there is no denial in the affidavits of de¬ 


fendants, that within a day or two after the issuance and 
service of thb order to show cause containing interim re- 
straint against these acts, the violence and intimidation was 
stopped and that some 45 or 50 of the hundred or more em¬ 
ployees who had been out “on strike”, had returned to 
work and haVe been working in complainant’s plant ever 
since. 


Complainants are entitled to the restraint pendente life. 
Thev are entitled to have such restraint include restraint 
against picketing as such,—without any permission to de¬ 
fendants to carry on even “peaceful picketing”. In Keuffel 
and Esser v. International Association of Machinists, 93 


X. J. Eq. 429, it was held by the Court of Errors and Ap¬ 
peals that where the strikers had engaged in acts of violence 
and intimidation, it was proper to include in the order for 
preliminary restraint, restraint against “peaceful picket¬ 
ing” as well as against the violence and intimidation. This 
determination has never been overruled or modified. Bay¬ 
onne Textile Co. v. American Federation of Silk Workers , 
116 X. J. Eq. 146, in nowise constitutes any contradiction 
of the appellate court’s prior determination in the Keuffel 
and Esser case. The situation in the Bayonne Textile Co. 
case was entirely different from that in the Keuffel and 
Esser case. In the Bayonne case, there was no showing of 
violence or intimidation. The difference between the two 
cases is especially pointed out by the court in the Bayonne 


HATFIELD WIRE & CABLE CO. VS. ELI N ORE jVI. HERRICK fit AL. 51 


case,—at page 163. The Bayonne case holds that “picket¬ 
ing is not per se unlawful and should not be enjoined, if 
peaceably carried on for a lawful purpose” (italics mine). 

The holding in the Keuffel and Esser case was that pick¬ 
eting per se would be enjoined where it was not peaceably 
carried on. 

63 In the instant case, it was not peaceably carried 
on but was carried on with violence and intimidation. 

The defendants contend that complainants are got en¬ 
titled to the restraint because, they say, that complainant 
comes into court with unclean hands because it has Violated 
the statutes of this state with respect to the condition of 
employment. This contention is without force for several 
reasons. In the first place, it is by no means established 
that anv such violation of the state statutes bv complainant 
has taken place. In the second place, in order that inequi¬ 
table conduct by the complainant shall disentitle contplain- 
ant to the relief sought, it must be inequitable conduct in 
the particular matter or transaction in respect to which 
complainant seeks relief. Neubeck v. Neubeck, 94 N. J. Eq. 
167. In the instant case, complainant seeks relief against 
the unlawful violence and intimidation by the strikers. 
Complainant’s alleged inequitable conduct in nowise Neces¬ 
sitates or justifies the unlawful conduct by defendants, how¬ 
ever much it might justify the defendants in striking and 
leaving the employment of complainant. There is no show¬ 
ing of any inequitable conduct by complainant in regard to 
the conduct of the strike and the picketing. 

The contention that the unions and the union leaders did 
not instigate, authorize or participate in the violenci and 
intimidation, and that therefore no restraint should be is- 
sued against them, is without force. Necessarily they |knew 
that this conduct was going on; there is not the slightest 
pretence that they in any wise took any steps whatever to 
seek to bring about a termination of this unlawful conduct, 
or even to withdraw from association with those who were 
guilty of the unlawful conduct; they cannot excape respon¬ 
sibility for this conduct by merely taking no active 

64 part in it, while acquiescing therein and evincing a 
willingness to accept for themselves the favorable 

results which might be anticipated therefrom. I 

The order for restraint will be entered. 
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65 112/531 In Chancery of New Jersey Between Hat¬ 
field Wire & Cable Co., a corporation of New Jersey, 

Complainant, and Electrical and Radio Workers Union, 
et al, Defendants. Conclusions (Not to be published in any 
report.) Buchanan, V. C. 

66 Exhibit 4. 

i In Chancery of New Jersey. 

112-531 

61060 

On Bill, &C. 

Order 

Filed Mar. 30 1936 
Between 

Hatfield Wire & Cable Co., a corporation of New Jersey, 

Complainant, 

and 

Electrical and Radio Workers Union, Electrical and 
Radio Workers Union Local 408, Steve Rcbicki, Har¬ 
old Hoffman, Michael Proschak, Ethel Richings, 
Josephine Bauer, Joe Lootsma, John Sarnicki, Wil¬ 
liam Galax? also known as William Gallick, Stanley 
Mictus, Amelia Muszynski, Frank Atkinson, Edward 
Duralj John Ritchings, Luther Doby, Andrew Olah, 
Pat Tortorello, Agnes Kreshak, Ben Toynbee, Wm. 
Quandt, Harold Reid, Olga Pasko, Bessie Smokony, 
Thomas England. Walter Lott, Marie Tortorello, 
James 'Wright, Josephine Doben, Dominick Lepore, 
Anna Drescher, Stella Pasko, Mary Manf.gold, Ruth 
Murphy. Minnie Longo, Wm. Ruppe, Rita Tangredi, 
Margaret Paradiso, Beatrice Wnek, Mary Regal, 
Anna Senichka, Clementine Paradiso, Eva Dordoni, 
Helen i Kokin da, Elizabeth Kendrick, Mary Felber, 
Elizabeth Haefner, Elizabeth Szalay, Helen Buck- 
owski, Stella Bitsko, Margaret Albrecht, Josephine 
Ilaria, Anna Miller, Celia Kerschbaum, Irene 
Olah, Stella Palewoda, M. Thompson, Sophie Pia- 
secki, Eleanor Miller, Helen Cirrito, Edward Jinks, 
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Mrs. J. Selby, Katherine Uhlig, Laura Ubil, Sophie 
Schrego, Katherine W enduing, Bessie Kmasko, Irene 
Keyworth, Helen O’Lock, Helen Binder, Gertrude 
Sheridan, Thelma Pierce, John Atamanchak,| Sarah 
Clark, Stella Adams, Sue Murrixe, May PalucJk, Dor¬ 
othy Clark, Jos. Matlose, Wm. Sheridan, Tsssii: Scar- 
ano, Bose Barone, Raymond Hockex Burg, John 
Magna, Jr., Evelyn Bill, Gertrude Bird, Helen Ko- 
walsky, Loretta Di-Francia, Charles H. Cook, May 
Tomason, Alberta Day, Julia Kersiibaum, Louis Sne- 
gon, Elsie Klebonis, Josephine Ciesla, John Peans, 
Stanley Urbixe, Evelyn Snegox, Pete Capro, Peorge 
"Woodvine, Gladys MacDufe, Elizabeth Wallace and 
Stella Dynf.gay, Defendants. 

67 This matter coming* on to be heard on tljie ad¬ 

journed return date of the order to show cause of 
February 13, 1936, in the presence of Merritt Lane,! Esq., 
and Philip Klein, Esq., of counsel with the complainant 
Hatfield Wire & Cable Co., and Solomon Golat, Esq|., and 
Samuel Rothbard, Esq., of counsel with the defendant!*, and 
affidavits having* been presented on behalf of the complain¬ 
ants and defendants, and the matter having been ajrgued 
and the court having* considered the pleadings and affidavits 
and the argument of counsel and being of the opinioiji that 
the complainant is entitled to the relief hereinafter granted: 

It is on this 24th day of March, 1936, ORDERED that the 
defendants and each and every of them and all persons and 
organizations associated with or acting in concert or | com¬ 
bination with them, until the determination of this piuse 
hnd the further order of this court, desist and refrainj: 

(a) From any and all personal molestation of perso|ns in 
the employ of complainant. 

(b) From any and all personal molestation of persons 

willing to be employed by complainant with intent to pre¬ 
vent any such person or persons from entering such em¬ 
ployment or to persuade or to coerce any such person or 
persons to refrain from so doing*. | 

(c) From addressing persons employed or willing* t)o be 
employed by the complainant against their will, or thereby 
or otherwise causing* them personal annoyance with a knew 
to persuading them from continuing in or entering into jsuch 
employment; from loitering or picketing in the streetjs or 
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on the highways or public places in or near and 
6S about premises owned by complainant, commonly 
known and designated as Xo. 605 Hillside Avenue, in 
the Township of Hillside, in the County of Union and State 
of Xew Jersey, or at the places at which the complainant’s 
employees live and reside with intent to procure, direct or 
assist in the personal molestation or annoyance of persons 
so employed or willing to be so employed for the purpose 
of causing such persons so employed to refrain from or re¬ 
fuse to remain in such employment or to refrain from en¬ 
tering the premises of the complainant aforesaid. 

(d) From violence, threats of violence, insults, indecent 
talk and abusive epithets, annoying language, acts or con¬ 
duct, practiced upon any person without his consent, with 
intent to persuade and coerce such person to refrain from 
entering upon or continuing in such employment or from 
entering or leaving the site of the premises of the complain¬ 
ant aforesaid. 

(e) From attempting to cause any person so employed 
by said complainant to leave such employment by intimida¬ 
tion and from annoying such employees by annoying and 
abusive language, acts or conduct. 

(f) From picketing the place or any of the places upon 
or within such employees are working, or the places of resi¬ 
dence of any of them, or of the officers of complainant, or 
the places of residence of any persons willing to be em¬ 
ployed by complainant, and from parading past or around 

or in the vicinity of any such place or places. 

69 (g) From going either singlv or collectivelv to the 

home of any such employee or the home of any per¬ 
sons willing to be employed by complainant for the purpose 
of intimidation, urging, annoying or coercing any or all of 
them. 

(h) From in any manner and by any means molesting or 
interfering with any of complainant’s employees in going 
to and returning from their daily labor. 

(i) From in any manner and by any means molesting or 
interfering with any persons willing to be employed by 
complainant in entering and departing from the complain¬ 
ant’s said plant and premises. 

(j) From ordering, commanding, directing, assisting, 
aiding or abetting, in any manner whatsoever, any person 
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or persons who attempt to commit, or to corami 
either or all of the aforesaid acts. 


t any or 


Respectfully advised, 

MALCOLM G. BUCHANAN 

V. C. 


i 

LUTHER A. CAMPBELL 

C. 


70 


Notice of Motion to Dismiss 


To-.Theodore 0. Benson, 

Muncev Building, 

Washington, D. C. 

PLEASE TAKE NOTICE that on the 17th day o|f April, 
1936, at 10 o’clock in the forenoon or as soon thereafter as 
counsel can be heard, a motion will be made to disn|iiss the 
Bill of Complaint herein, copy of which motion with grounds 
therefor is hereto attached. I 

MALCOLM F. HALLId|y 
Attorney for Defendants. 

Due Service of a copy of the within Notice and Motion to 
Dismiss is admitted 

THEODORE B. BENSO^N 
Attorney for Complainant. 

71 Motion to Dismiss 

Now come the defendants, J. Warren Madden, John M. 
Carmody, and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board, and move this 
Honorable Court for an order dismissing the Bill of| Com¬ 
plaint on the grounds that the Bill of Complaint do^s not 
State a cause of action entitling complainant to thelrelief 
prayed for or any relief in equity against these defendants. 

The particular grounds for this motion are: 

1. There are no allegations in the Bill of Complainl suffi¬ 

cient to show that the complainant is threatened with or is 
in danger of suffering any great or irreparable or i|mme- 
diate injury cognizable in equity by reason of any matters 
set forth in the Bill of Complaint. j 

2. It appears on the face of the Bill of Complaint that the 
complainant has a plain, adequate and complete remedy un- 
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der the provisions of the National Labor Relations Act with 
respect to any rights growing out of the matters or things 
alleged in the Bill of Complaint. 

3. It appears on the face of the Bill of Complaint that 
complainant has failed to resort to any of its remedies and 
lias failed to exhaust its administrative remedies which af¬ 
ford a plain, adequate and complete remedy with respect to 

any rights of the complainant involved in this case. 
72 4: It appears on the face of the Bill of Complaint 

that the issuance of anv order bv the said defendants 

• * 

as members of the National Labor Relations Board is not 

imminent and is solelv a matter for future determination, 

» * 

for the reason that the same mav not issue until after a full 
hearing is had pursuant to Section 10(b) and (c) of the 
National Labor Relations Act and Article II of the Rules 
and Regulations of the Board, either before the Board or 
before a Trial Examiner or other agent or agency ap¬ 
pointed foi* that purpose by the Board, in which full oppor¬ 
tunity is given to the complainant to be heard, to present its 
evidence, to examine and cross-examine witnesses, and to 
present all its contentions, and that if the issues of the 
Board's Complaint are determined favorably to the com¬ 
plainant or should the issue either of the applicability of 
the Act to the complainant or the jurisdiction of the Board 
over the complainant be decided favorably to the complain¬ 
ant the said proceedings must and will be dismissed as to 
the said complainant. 

5. It appears on the face of the Bill of Complaint that if 
the Trial Examiner or agent or agency conducting the hear¬ 
ing should, after a full hearing find adverselv to the com- 
plainant, that the same involves no compulsion or enforce¬ 
able obligation upon the complainant until (a) the filing of 
the intermediate report by said Trial Examiner or other 
agent or agency with recommendations with respect to all 
material matters concerning the case including the question 
of applicability of the National Labor Relations Act to the 
complainant, the jurisdiction of the Board over the com¬ 
plainant as well as the question as to whether the charges 
or any of the charges of unfair practices as defined in Sec¬ 
tion 8 of the Act are sustained by the evidence; (b) a final 
decision is subsequently rendered by the Board upon the 
record'and an order issued thereon bv the National Labor 
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Relations Board, said order not being enforceable against 
complainant until (c) application to a Circuit Court of Ap¬ 
peals of the United States is made under the provisions of 
Section 10 of the National Labor Relations Act; 

Court reviews the case, and either remands the pr| 


(d) said 
joceeding 

to the Board for the taking of additional evidence or sus- 


orders 


})eals is 


lit that 


tains the order or some part of it and issues is owij 
(e) said order of the Circuit Court of An 
73 violated by the complainant; (f) said complainant is 
cited for contempt of court; and (g) said complain¬ 
ant is found by the said Court to be guilty of contjempt of 
court. 

6. It appears on the face of the Bill of Complaint (that the 
proceedings hereinabove described provide a full, cjomplete 
and adequate remedy and that the said proceeding before 
the Circuit Court of Appeals is a proceeding in whilch com¬ 
plainant has the right to review of the entire proceeding 
before the Board, including a ruling and determination of 
constitutional and jurisdictional questions. 

7. It appears on the face of the Bill of Compla 
although the members of the National Labor Relations 
Board may issue subpoenas for the attendance of witnesses 
or for the production of relevant books and papers, {here is 
no power in the Board or its members to compel the pro¬ 
duction thereof or to compel obedience to said subpoena or 
any of its subpoenas, nor is any find or penalty of any kind 
incurred for failure to obey any subpoena of the Board or 
its members; that obedience to said subpoena or subpoenas 
can be enforced only by the appropriate United States Dis¬ 
trict Court under Section 11 (2) of the National Labor Re¬ 
lations Act by the issuance of an order requiring the atten¬ 
dance of the witnesses or the production of the books, rec¬ 
ords and papers as the case may be, and thereafter any 
proceedings based upon non-compliance with said order of 
the United States District Court are held before the United 
States District Court, same being a proceeding in a duly 
constituted court, upon proper citation with full oppor¬ 
tunity to complainant or any party cited for disobedience of 
said order, to be heard; that the issuance of said oijder is 
solely within the power of the United States District |Court 
and the provisions thereof are solely within the discretion 
of the United States District Court and not within tl{e dis- 
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cretion of the Board that any contempt proceedings based 
upon non-compliance with said order are proceedings for 
contempt of court in disobedience of the order of the court 
and not for contempt of the National Labor Relations Board 
in disobedience of the subpoena or subpoenas of the Board 
as no penalty whatsoever attaches for disobedience of the 
subpoena or subpoenas of the Board. 

74 S. Said Bill of Complaint fails to show that said 
defendants, members of the National Labor Rela¬ 
tions Board, or any of them have threaten or have claimed 
to threaten or have immediately threatened to apply to 
the appropriate district court of the United States for an 
order enforcing compliance with said subpoena heretofore 
issued by the Board pursuant to Section 11(2) of the Act. 

9. Said Bill of Complaint fails to allege that any sub¬ 
poenas have been issued to compel the attendance of com¬ 
plainant or its employees or other witnesses, or the produc¬ 
tion of any of complainant’s books, papers, records or other 
documents, or that any proceeding has been begun or is im¬ 
mediately threatened to be begun against complainant in 
the appropriate district court of the United States pursu¬ 
ant to Section 11(2) of the Act. 

10. It appears on the face of the Bill of Complaint that 
it is beyond the power of the said defendants, members of 
the National Labor Relations Board or any of their agents 
under the National Labor Relations Act to attempt to prose¬ 
cute or to prosecute the complainant in any respect involv¬ 
ing any fink or forfeiture or penalty, and there is accord¬ 
ingly no occasion whatever to enjoin the defendants from 
doing any matter or thing in that respect, all such prosecu¬ 
tions which might be made under the National Labor Rela¬ 
tions Act being a matter solely within the power and discre¬ 
tion of the Attorney General of the United States and his 
assistants and the several United States attornevs, no one 
of whom is or has been made a party to this action. 

11. Said Bill of Complaint fails to allege that said defen¬ 
dants, members of the National Labor Relations Board or 
anv of their agents have claimed, exercised or threatened 
to exercise 1 any power or authority to prosecute the com¬ 
plainant criminally under Section 12 of the said Act or that 
said defendants or any of their agents have recommended 
or requested or threatened to recommend or request that 
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the appropriate criminal enforcement authorities! of the 
United States institute a prosecution under Section 12 or 
that said enforcement authorities have threatened tjo insti¬ 
tute any such prosecution; and said Bill of Complaipit fails 
further to allege wherein opportunity to complainant 
75 to defend in any such prosecution, if anV were 
brought or threatened, would not afford a plain, ade¬ 
quate and complete remedy for the review and redress of 
any matter of law and fact raised in said Complaint in con¬ 
nection with the alleged fear of prosecution under sip id Sec¬ 
tion 12 of the Act. | 

12. Said Bill of Complaint fails to show that said! defen¬ 
dants threatened or have claimed to threaten or have im¬ 
mediately threatened to make and issue any final or other 
order of the National Labor Relations Board under Section 
10 of the said Act, requiring complainant to cease and desist 
from any unfair labor practice defined in Section 8 thereof, 
or to take anv affirmative action, including reinstateihent of 
employees with or without back pay, to effectuate the poli¬ 
cies of said act; and it appears on the face of the Bill of 
Complaint that said defendants may not issue such orders 
to complainant to cease and desist and to take appropriate 
affirmative action until after a full hearing, as heretofore 
outlined, and that said final orders are enforceable only 
when affirmed and enforced by court order in appropriate 
proceedings, in the Circuit Court of Appeals under Section 
10 of the Act, the affirmance or modification thereof being 
within the power of the Circuit Court of Appeals, apd the 
proceedings for the enforcement thereof being for the en¬ 
forcement of the order of the Circuit Court of Appeals and 
not of the order of the National Labor Relations Board and 
that in said proceeding before the Circuit Court of Appeals, 
complainant has a right not only to a review of the order of 
the Board upon the entire record but to a ruling upon and 
the determination of the constitutionality of the National 
Labor Relations Act, the applicability of the said Act to the 
plaintiff and the jurisdiction of the Board over the com¬ 
plainant. 

13. The National Labor Relations Act is valid and con¬ 
stitutional as an appropriate exercise of the right of Con¬ 
gress to regulate commerce among the several statesL and 
as a necessary and proper law to carry such power into 
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execution, the provisions thereof fully satisfying the re¬ 
quirements of due process under the Constitution of the 
United States, and establishing an administrative machin¬ 
ery of a familiar and judicially approved pattern consistent 
with all the provisions of the Constitution of the United 
States; and the purpose of the proceedings instituted 
against the complainant under said Act is the determina¬ 
tion, in accordance with the provisions of said Act, of 

76 the question whether or not any unfair labor prac¬ 
tices affecting commerce, as alleged in the complaint 

issued under said Act against the complainant, have been 
engaged in by the complainant, the only provisions of law 
for the determination of said question being the provisions 
of the National Labor Relations Act and the method therebv 
prescribed being exclusive. 

14. Said Bill of Complaint fails to present a case or con- 
trove rsv for the determination of this Honorable Court 
within the meaning of Article ITT, Sections 1 and 2 of the 
United States Constitution. 

15. Large public interests are concerned herein and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will in¬ 
terfere with an agency of the government in the perform¬ 
ance of its duties. 

Defendants J. Warren Madden, John M. Carmodv and 
Edwin S. Smith individuallv and as members of the Na- 
tional Labor Relations Board accordingly respectfully move 
this Honorable Court that the Bill of Complaint be dis¬ 
missed, and the order to show cause be vacated, with costs. 

MALCOLM F. HALLIDAY 
! WM R WALSH 

Attorneys appearing for defendants, 
J. Warren Madden, John M. Car- 
mod y and Edwin S. Smith, individ- 
' a ally and as members of the Na¬ 

tional Labor Relations B.oard. 

77 To: Theodore 0. Benson, 

Mun soy Building, 

Washington, D. C. 

You will please take notice that on the 17th day of April, 
1936, at 10 o'clock in the forenoon of said day, or as soon 
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thereafter as counsel can be heard in the courtrooin of the 
above entitled Court, Elinore M. Herrick, Regional Direc¬ 
tor for the Second Region of the National Labor Relations 
Board, appearing specially by Malcolm F. Hallidavf, Attor¬ 
ney, for the purpose of moving to quash the subpbena is¬ 
sued herein, and for no other purpose, will move tp quash 
the said subpoena heretofore issued herein as to each of 
said denominated defendants. 

A copy of said motion to quash said subpoena, as|well as 
a copy of the Special Appearance heretofore filedl in the 
above entitled Court is attached hereto. j 

MALCOLM F. HALLIDAY, j 

Attorney appearing specially for 
Elinore M. Herrick, Regional Direc¬ 
tor for the Second Region of the 

National Labor Relations Board. 

\ 

Due service admitted ! 


THEODORE B. BENSON j 

Attorney for Complainant j 

78 To the Clerk of the Supreme Court of the Djstrict 
of Columbia: | 

You will please enter my special appearance as Attorney 
for Elinore M. Herrick, Regional Director of the National 
Labor Relations Board, and denominated defendant itn the 
above entitled cause. j 

Said special appearance is made for the sole purpose of 
objecting to the jurisdiction of this Court over said denomi¬ 
nated defendant in the said above-named proceeding, j 

MALCOLM F HALLIDAY 

Attorney appearing specially for 
Elinore M. Herrick, Regional Direc¬ 
tor of the National Labor Relations 
Board. I 


Dated this 13th day of April, 1936. 
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79 1 Motion to Quash Subpoena 

Now comics Elinore M. Herrick, impleaded lierein as 
“Regional Director for the Second Region of the National 
Labor Relations Board”, and denominated defendant here¬ 
in, and named in the subpoena and Bill of Complaint as 
such defendant by Malcolm F. Hallidav, her attorney, and 
limiting her appearance herein specially and solely for the 
purpose of this motion, and for no other cause whatsoever, 
moves the Court to quash the subpoena heretofore issued 
by the Court herein, and as reasons therefor assign the fol¬ 
lowing: 

FIRST: That the said Elinore M. Herrick, Regional 
Director for the Second Region of the National Labor Rela¬ 
tions Board, at the time of the filing of the Bill of Com- 
plaint herein or at any time thereafter was not an inhabi¬ 
tant of the District of Columbia in which this action was 
brought and is now pending. 

SECOND: That the said Elinore M. Herrick, Regional 
Director for the Second Region of the National Labor Re¬ 
lations Board, has not at any time been served with the sub¬ 
poena herein or any other process of this Court within the 
District of Columbia where this action was brought and is 
now pending or elsewhere. 

THIRD: That the office and official residence of 

80 Elinore M. Herrick, Regional Director for the Sec¬ 
ond Region of the National Labor Relations Board, 

is in the City of New York in the Southern District of New 
•> 

York, beyond the jurisdiction of this Honorable Court. 

FOURTH: That Elinore M. Herrick, Regional Director 
for the Second Region of the National Labor Relations 
Board, has not designated any agent or agents within the 
jurisdiction of this Honorable Court, or elsewhere, for the 
purpose of iaccepting service of subpoenas or any other 
process of this Court, nor have they or each of them author¬ 
ized any person to accept service of such process. 


MALCOLM F. HALLIDAY 

Attorney appearing specially for Eli¬ 
nore M. Herrick, Regional Director 
for the Second Region of the National 
Labor Relations Board. 
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81 Findings of Fact and Conclusions of Law 

In the above entitled cause heard before the underpinned 
Justice of the Supreme Court of the District of Colombia 
sitting in equity on an application by the plaintiff for an 
injunction pendente lite against the defendants, the Court, 
from the pleadings and exhibits filed, makes the following 
findings of fact and reaches the following conclusions of 
law: 


sting 
prin- 
h the 
gage 
cable 


Findings of Fact 

1. The plaintiff is a corporation organized and exij 
under the laws of the State of New Jersey, with its 
cipal office and plant located at 605 Hillside Avenue, i 
township of Hillside, and State of New Jersey, and ei 
in the manufacturing and processing of wire and 
products and electrical appliances. 

2. The defendant Elinore M. Herrick is Regional Di¬ 
rector for the Second Region of the National Labor dela¬ 
tions Board; the defendant J. Warren Madden is Chair¬ 
man and Member; and the defendants John M. Carmodv 
and Edwin S. Smith are Members of the National Labor 
Relations Board appointed by the President of the United 

States bv and with the advice and consent of the Sdnatc 
* 

pursuant to the authority of the National Labor Relations 
Act approved July 5, 1935, and are at present acting 
82 as the National Labor Relations Board, said Bpard 
having is principal office in the District of Colun|ibia. 

3. On March 25, 1936, Elinore M. Herrick, Regionalj Di¬ 
rector for the National Labor Relations Board issued a 
complaint charging plaintiff with refusing to bargain col¬ 
lectively with the electrical and radio workers Union Local 
No. 408 of the Federation of Metal and Allied Union as] the 
exclusive representative of plaintiff’s employees at feaid 
New Jersey plant and by other acts interfered with,j re¬ 
strained and coerced said employees in the exercise of their 
rights guaranteed bv Section 7 of the National Labor Rjela- 
tions Act in violation of Section 8, subdivisions (1) and (5) 
of the National Labor Relations Act, and also issued a no¬ 
tice of hearing to be conducted on the 3rd day of April, 
1936, at 45 Broadway, New York, New York, on the allega¬ 
tions set forth in the complaint. 








64 HATFIELD WIRE & CABLE CO. VS. ELIXORE VI. HERRICK ET AL. 


4. On the 28th day of March, 1936, the plaintiff answered 
tlie complaint and denied the commission of the alleged 
unfair labor practices and alleged that the National Labor 
Relations Act is unconstitutional. 

5. The plaintiff does not allege in its Bill of Complaint 
that it wished or intends to violate Section 12 of the National 
Labor Relations Act or that anv one is threatening to en- 
force that Section against plaintiff. 

6. The hearing noticed to be held on the National Labor 
Relations Board's complaint was postponed and has not yet 
been held. 

7. If the plaintiff appears and defends said complaint, it 
will incur expense and be put to inconvenience in connection 
with the proceedings of the Board, the exact amount or na¬ 
ture of which is not ascertainable, and it is not apparent 
that such expense and inconvenience would be greater than 
the expense and inconvenience of this suit. 

8. The conduct of the hearing scheduled by the National 
Labor Relations Board under the terms of the National 
Labor Relations Act will not cause and has not threatened 
to cause plaintiff any great or irreparable damage cog¬ 
nizable in equity by reason of any matter set forth in the 
Bill of Complaint. 

9. Additional findings of fact set forth in the mem- 
83 orandum of the Court rendered in the case of Heller 
Brothers Company of Newcomerstown v. Ralph A. 
Lind, et ah Equity No. 60593, rendered on April 2, 1936, 
are incorporated herein and made a part hereof. 

Conclusions of Law 

1. The National Labor Relations Act by its terms affords 
an adequate remedy. 

2. Orders of the National Labor Relations Board are 
not self-executing and are not enforceable until reviewed 
bv the appropriate United States Circuit Court of Appeals. 
That Court may make a decree enforcing, modifying or set¬ 
ting aside, in whole or in part, the Board’s order. 

3. The plaintiff may raise all the questions sought to be 
raised here before the Circuit Court of Appeals in the event 
the Board seeks to enforce its order against the plaintiff or 
plaintiff seeks to review the Board's order. 



HATFIELD WIRE & CABLE CO. VS. ELIXORE M. HERRICK e!t AL. 65 

4. Refusal by the plaintiff to obey the subpoena of the 
Board is not punishable under Section 12 of the National 
Labor Relations Act; obedience to the Board’s subpoena 
can be enforced only in the United States District Courts 
under Section 11(2) of the National Labor Relations Act. 

5. The plaintiff will not suffer great or irreparable dam¬ 

age or injury cognizable in equity by reason of any matter 
alleged in the Bill of Complaint. | 

6. The National Labor Relations Act is not wholly un¬ 
constitutional. 

7. The application for an injunction pendente lite] should 
be denied and the motion to dismiss the bill slniuld be 
granted. 

8. Additional conclusions of law set forth in the |memo¬ 
randum of the Court in the case of Heller Brother!* Com¬ 
pany of Newcomerstown v. Ralph A. Lind et. al, Equity 
No. 60593, are incorporated herein and made a part (hereof. 

JOSEPH W. COX 

Justice 

Dated April 17, 1936. 

84 Plaintiff’s Request for Findings of Fact and 

Conclusions of Law j 

In the above entitled cause heard before the underlsigned 
Justice of the Supreme Court of the District of Columbia 
sitting in equity on an application by the plaintiff For an 
injunction pendente lite against the defendants, the Court, 
from the pleadings, affidavits and exhibits filed, the plain¬ 
tiff requests the Court to make the following findings of fact 
and to reach the following conclusions of law: 

Findings of Fact 

1-7. The plaintiff approves findings numbered 1 to| 7, in¬ 
clusive, proposed by the defendant and requests the [Court 
to find the same. 

Lieu Findings | 

8. In lieu of finding number 8 proposed by the defendant 
the plaintiff requests the Court to find that the condjict of 
the hearing scheduled by the National Labor Relations 
Board under the terms of the National Labor Relations Act 
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if not enjoined would cause the plaintiff great and irrep¬ 
arable damage cognizable in a court of equity. 


Additional Findings Reqnested 


9. The plaintiff owns and operates plants in the Township 
of Hillside, Union County and in the Township of Hacketts- 
town, Warren County, New Jersey, and is engaged in the 
business of manufacturing and processing wire and cable 
products and electrical appliances, has an annual turn over 
of approximately $1,500,000 and employs between 250 and 
275 people. 

85 10. The plaintiff purchases approximately 25% of 

its raw materials without the State of Xew Jersey, 
approximately one-half of which consists of finished cotton 
yarn which is merely braided by the plaintiff in the course 
of its business into a covering for wire cloth. The plaintiff 
also uses rayon yarn in a finished state for the same pur¬ 
pose but such yarn purchased from without the State of 
Xew Jersey constitutes only about 5% of total raw materials 
purchased. Purchases of materials in finished state from 
without the State of Xew Jersey during the year 1935 
amounted to approximately $250,000, while the total pur¬ 
chases amounted to approximately $990,000. 

11. The plaintiff conducts no retail business, its busi¬ 
ness being carried on entirely with jobbers, distributors or 
other manufacturers. 


12. In the course of the plaintiff’s business all of the 
orders received for its products become effective at its 
plant in Hillside, although a small portion of the orders are 
filled as an accommodation to customers in remote parts of 
the United States from small stocks kept on hand by certain 
manufacturers agents in those parts of the country. These 
orders constitute about 5% of plaintiff’s total business. 

13. All of the work which the plaintiff performs in the 
manufacturing and processing of its products from raw 
materials is completed within the State of Xew Jersey and 
all labor involved in the manufacturing and processing is 
employed exclusively within the State of Xew Jersey. All 
of the employees involved in this controversy are working- 
under oral employment contracts between the plaintiff and 
each employee, which governs the rates of pay and wages 
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and hours of employment and the contracts are terminable 
at the will of either party, and each of the said contracts 
has been and is now being performed within the State of 
New Jersey. 

14. There is no labor dispute now in existence between 
the plaintiff and its employees. 

15. Should the hearing before the National Labor 
86 Relations Board be proceeded with, the plaintiff will 
be compelled to have in attendance its representa¬ 
tives and employees as witnesses, and the rights | of the 
plaintiff and its business will thereby be disrupttled and 
interfered with as will the contractual relationship between 
the plaintiff and its employees; the plaintiff will be put to 
great cost and expense in order to defend the charges made 
in the complaint and will be irreparable damaged- The 
reason that all of such cost and expense is not recoverable 
by reason of a provision of the Rules and Regulations of 
the National Labor Relations Board known as Section 21 
which provides that witnesses’ fees and mileage shall be 
paid by the party at whise instance they appear. 

16. Should the plaintiff interfere with the defendant 
Elinore M. Herrick, or her representatives in the iiforce- 
ment of the Act, the Act according to the terms thereof 
provides a fine of $5,000 or imprisonment for one year or 
both, and that on account of the said penalties and punish¬ 
ment the plaintiff is powerless to prevent the attendance as 
witnesses of its representatives, agents and employee's with 
the result that under threat of the said penalty and punish¬ 
ment they will be compelled to testify and probably dis¬ 
close confidential information pertaining to competition 
which they gained in employment and which the plaintiff 
is entitled to have preserved as confidential. 

17. Unless relief should be granted as prayed for Jn this 
suit the plaintiff by reason of the penalties and punishment 
aforesaid would be compelled to submit to the enforcement 
of the Act against it, unless by resisting the enforcenpient it 
should be compelled to risk such penalty and punishment. 

Conclusions of Law 

1. The plaintiff is not engaged in commerce among the 
several states within the meaning of Article 1, Section 8, 
Clause 3 of the Constitution of the United States. 
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2. If its provisions are to be construed to apply to the 

plaintiff, the National Labor Relations Act is uncon- 
87 stitutional in toto for the reasons that the plaintiff 
is not engaged in commerce among the several states 
and in the Act Congress has exceeded its power to regulate 
commerce among the several States. 

3. As applied to the plaintiff the National Labor Rela- 
tions Act is wholly unconstitutional and the procedural pro¬ 
visions thereof, being void and non-existent, do not afford 
the plaintiff an adequate legal remedy. The unconstitu¬ 
tional Act affords the plaintiff no remedy at all. 

4. If relief is not granted in equity the plaintiff can have 
no other remedy and would suffer irreparable damage and 
injury. This damage and injury is cognizable in a court 
of equity for the reason that the plaintiff has no other 
remedv. 

5. Refusal by the plaintiff to obey the subpoena issued 
by the National Labor Relations Board would subject the 
plaintiff or its officers to indictment and punishment under 
section 12 of the National Labor Relations Act thereby 
subjecting the plaintiff and its officers to threat, prosecution 
and imprisonment to the irreparable damage and injury of 
the plaintiff. 

6. The application for preliminary injunction should be 
granted and the motion to dismiss denied. 


J nstice 

THEODORE B. BENSON 
Attorney for PI dint iff. 

Service accepted: 

MALCOLM F HALLIDAY 

The Court refused to make the foregoing findings, and 
accepted the findings requested by defendants, the same 
being, as conceded by counsel, in harmony with the findings 
heretofore made by this Court in Heller Bros. Co. vs. Lind, 
et al Eq. N. 60593. 

I JOSEPH W COX 

Justice 


April 17, 1936. 
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88 Plaintiff’s Exceptions to Findings of Fact and 

Conclusions of Law 

The plaintiff objects to Finding Xo. 8 that the plaintiff 
will not be caused irreparable damage cognizable in equity 
bv reason of any matter set forth in the bill of complaint 
and the plaintiff requests the Court to note an exception. 

The plaintiff objects to the refusal of the Courtjto make 
additional Findings Xos. 9 to 14, inclusive, as set forth in 
plaintiff’s request for additional Findings and plaintiff 
asks that an exception be noted. j 

The plaintiff objects to the Conclusions of Law | reached 
by the Court and to the refusal of the Court to rejich con¬ 
clusions of Law as requested by the plaintiff and asks that 
an exception be noted. 

THEODORE B. BEXS|OX 
Attorney for Plaintiff. 

Service accepted: 

MALCOLM F HALLIDAY I 

ORDERED this 10th day of April, 1936, that tlje fore¬ 
going objections and exceptions to Findings of F;|tct and 

Conclusions of Law made bv the Court and to the Court’s 

%> 

refusal to make Findings of Fact and Conclusions <pf Law 
as requested by the plaintiff be noted. 

JOSEPH W. CCjX 

Justice 

89 Return 

Xow come the defendants, J. Warren Madden, Jcjhn M. 
Carmodv and Edwin S. Smith, individuallv and as I mem- 
bers of the Xational Labor Relations Board, and foij* their 
return to the rule to show cause why a preliminary injunc¬ 
tion should not be granted, said defendants state as follows: 

' i 

1. Admit, upon information and belief, each and jevery 

allegation contained in paragraph (1) of the Bill of Com¬ 
plaint and aver that complainant at its Hillside, Xe\y Jer¬ 
sey, plant is also engaged in the distribution and sjjile of 
wire, cable products and electrical appliances. | 

2. Deny each and every allegation contained in paragraph 
(2) of the Bill of Complaint except that they admi? that 
Elinore M. Herrick is Regional Director for the Second Re- 
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gion which said Second Region includes a portion of New 
Jersey and that said Elinore M. Herrick was appointed by 
the National Labor Relations Board, pursuant to the terms 
and provisions of the National Labor Relations Act and the 
Rules and Regulations of said Board, promulgated pur¬ 
suant to said Act, and that said Elinore M. Herrick is in 
charge of the filing of charges and serving and filing 
90 of complaints, and except that they admit that J. 

Warren Madden, and John M. Carmody are residents 
of the District of Columbia and that Edwin S. Smith is a 
resident of Alexandria, Virginia, and are the members of 
and constitute the National Labor Relations Board, cre¬ 
ated pursuant to the provisions of the National Labor Re¬ 
lations Act. 

Further with respect to paragraph (2) of the Bill of Com¬ 
plaint, they aver that the agency of Elinore M. Herrick is 
limited by said Rules and Regulations promulgated by said 
Board. 

3. Deny 'each and every allegation contained in para¬ 
graph (3) of the Bill of Complaint except that they admit 
that complainant is seeking to restrain and enjoin defen¬ 
dants from proceeding in accordance with the provisions 
of the National Labor Relations Act. 

4. For lack of knowledge, deny each and every allega¬ 
tion contained in paragraph (4) of the Bill of Complaint 
except that, upon information and belief, they admit that 
complainant was incorporated under the laws of the State 
of New Jersey and it has its principal office in Hillside, 
New Jersey, and except that, upon information and belief, 
they admit that complainant is engaged in the manufac¬ 
turing, processing, selling and distributing of wire, cable 
products and electrical appliances, and except that, on in¬ 
formation and belief, defendants admit that complainant 
at all times material hereto has purchased and does pur¬ 
chase materials used in its business from without the State 
of New Jersey, and defendants, upon information and be¬ 
lief, aver that complainant at all times material hereto has 
caused and is causing its wire, cable products and electri¬ 
cal appliances to be sold and transported in interstate com¬ 
merce to points beyond the State of New Jersey, and de¬ 
fendants further aver that complainant is engaged in in¬ 
terstate commerce and is dependent upon interstate com- 
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1 

morce for its existence, and defendants further aver that 
the allegations set forth in said paragraph (4) of the Bill 
of Complaint with respect to the business of complainant, 
the interstate commerce business of complainant, the man¬ 
ner in which complainant does its business, ajid the con¬ 
tractual relations between complainant ;jmd its em- 
91 ployees are wholly immaterial to and haVe no bear¬ 
ing on the issues before this Court. 

5. Deny each and every allegation contained in para¬ 
graph (5) of the Bill of Complaint except that jdefendants 
admit prior to the passage of the National Laboif Relations 
Act and ever since complainant, among other things, has 
been engaged and now engages in the manufacturing and 
processing of wire, cable products and electrical appliances 
at its plant in Hillside, New Jersey, and except^ that, for 
lack of knowledge, defendants deny that complainant has 
a plant and place of business at Hackcttstown, Nejw Jersey. 

6. For lack of knowledge, denv each and every allegation 
contained in paragraph (6) of the Bill of Complaint, and 
defendants aver that the allegations contained jin para¬ 
graph (6) of the Bill of Complaint are not material to and 
have no bearing on the issues before this Court, I 

6(a). For lack of knowledge, deny each and evlerv alle¬ 
gation contained in paragraph (6(a)) of the Bill jof Com¬ 
plaint, and defendants aver that the allegations) in said 
paragraph (0(a)) of the Bill of Complaint have fio bear¬ 
ing on and are not material to the issues before thi|s Court. 

7. Admit each and every allegation contained in para¬ 
graph (7) of the Bill of Complaint except, for lack of 
knowledge, defendants deny that Elinore M. Herrick has 
made any threats to prosecute the complainant under the 
Board’s complaint, and defendants aver that, under the con¬ 
templated procedure at a hearing before a Trial Examiner, 
the complainant herein would be heard on the allegations 
set forth in the Board’s complaint and would halve the 
right to appear in person or otherwise and give testimony, 
and defendants further aver that the notice of hearing 
states that a hearing will be conducted on the allegations 
set forth in the complaint, and defendants further avdr that 
Elinore M. Herrick has no powers under the Board’sjRules 
and Regulations in connection with said hearing. j 
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92 S. Admit that a complaint was issued alleging that 
complainant had engaged and is engaging in unfair 

labor practices affecting commerce within the meaning of 
Section 8, subdivision (1) and (5) and Section 2, subdivi¬ 
sions (6) and (7) of the National Labor Relations Act 
and as more fully set forth in said Board’s complaint. For 
lack of knowledge, defendants deny the allegation set forth 
in said paragraph (8) of the Bill of Complaint with respect 
to what occurred on the 31st dav of Januarv, 1936, and at 
other times subsequent thereto, and for lack of knowledge, 
defendants deny the allegations with respect to what com¬ 
plainant maintained and does maintain, and for lack of 
knowledge, defendants deny the allegations contained in 
said paragraph (8) of the Bill of Complaint with respect 
to complainant’s unwillingness to recognize, deal with or 
enter into an agreement with a labor organization, and for 
lack of knowledge, defendants deny the allegations with 
respect to complainant’s reason for such unwillingness, and 
for lack of knowledge, defendants deny that complainant’s 
employees have been satisfied with their rates of pay, hours 
and working conditions. 

Further with respect to paragraph (8) of the Bill of 
Complaint, defendants aver that the matters contained 
therein are to be determined, if at all, in accordance with 
the provisions of the National Labor Relations Act, and 
defendants further aver that the allegations in said para¬ 
graph (8) are not material to and have no bearing on the 
issues before this Court. 

9. Deny each and every allegation contained in para¬ 
graph (9) of the Bill of Complaint. 

Further with respect to paragraph (9) of the Bill of 
Complaint, defendants aver that Elinore M. Herrick as 
Regional Director has no powers under the Rules and Regu¬ 
lations of the National Labor Relations Board with re¬ 
spect to the hearing scheduled as aforesaid, and defendants 
further aver that complainant at said hearing will have the 
right to appear in person or by attorney and to present 
testimony, and if in the exercise of such right, com- 

93 plainant should incur expenses, such expenses are 
not damages cognizable in equity, and defendants 

further aver that said hearing is scheduled to be held on the 
allegations'in the Board’s complaint and in no way in- 
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volves any interference with complainant’s rights, com¬ 
plaint’s business or complainant’s contractual relations. 

Further with respect to paragraph (9) of the Bill|of Com¬ 
plaint, defendants aver that the only criminal provision 
in the National Labor Relations Act is in Section 1|2 there¬ 
of which Section 12 is in no way involved in the proceeding 
before the Board and in the case before this Court. The 
provisions of Section 12 are incorporated in the lAct for 
the protection of Government officials in the exercise of 
their duties, and defendants have no powers in connection 
therewith. The attention of defendants has not been called to 
and complainant has not threatened a violation of jSection 
12, and no such violation is contemplated. The enforcement 
of Section 12 is within the sole province of the Department 
of Justice and the various United States Attorneys wl|io have 
commenced no procedure under said Act. Defendants fur¬ 
ther aver that under the National Labor Relations Act the 
Board and its members have power to issue subpoenas, but 
neither the Board nor its members have any power tjo com¬ 
pel compliance with subpoenas issued. The sole polwer to 
compel compliance with subpoenas issued by the Bqard is 
under Section 11(2) of the National Labor Relations Act 
vested in the appropriate United States District Court. In 
any such proceeding before the appropriate United States 
District Court, complainant would have an opportunity to 
defend. No subpoenas have been issued with resppet to 
this case, and no procedure has been commenced to enforce 
compliance with any subpoenas, and defendants fikrther 
aver that the continuance of the proceedings under the 
National Labor Relations Act will tend to promote ha lemony 
between complainant and its employees and to illeviaje un¬ 
rest between complainant and its employees, if such i^nrest 
exists. Defendants further aver that the purpose o|f the 
proceeding before the National Labor Relations 
94 Board is to determine whether complainant has 
committed or is committing unfair labor practices 
affecting commerce. If it should be determined on thjc* en¬ 
tire record that complainant has not or is not committing 
unfair labor practices or that the unfair labor practices 
do not affect commerce, the complaint of the Board would 
be dismissed. In the event that the Board on its rejeord 
should determine that complainant has committed olr is 
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committing unfair labor practices affecting commerce and 
should order complainant to cease and desist from com¬ 
mitting such unfair labor practices affecting commerce, the 
complainant under Section 10(f) of the National Labor Re¬ 
lations Act would have the right to petition the appropriate 
Circuit Court of A pi >eals for reviewal of the Board’s order. 
Defendants further aver that the Board under the National 
Labor Relations Act has no power to enforce any orders 
which it might make but necessarily must petition the ap¬ 
propriate Circuit Court of Appeals for the enforcement of 
orders rendered under Section 10(e) of the National Labor 
Relations Act. The jurisdiction of the United States Cir¬ 
cuit Courts of Appeals is exclusive in these matters. De¬ 
fendants further.aver that the allegations; of damage in the 
Bill of Complaint are with respect to damages which are 
speculative i and visionary which are not cognizable in 
equity, and defendants further aver that complainant will 
not incur expenses in at least as large an amount by the 
continuation of an injunction procedure as it would be a 
continuation of the procedure under the National Labor 
Relations Act, and defendants further aver that complain¬ 
ant will not! suffer damages in excess of $3,000. 

10. Deny each and every allegation contained in para¬ 
graph (10) of the Bill of Complaint. 

11. Deny each and every allegation contained in para¬ 
graph (11) of the Bill of Complaint. 

12. Deny each and every allegation contained in para¬ 
graph (12) of the Bill of Complaint. 

13. Deny each and every allegation contained in para¬ 
graph (13) of the Bill of Complaint. 

05 14. Denv each and everv allegation contained in 

paragraph (14) of the Bill of Complaint. 

Defendants further aver as follows: 


15. The issuance of anv order bv the Board against the 
complainant is neither imminent nor certain, as the same 
is a matter for future determination. No order can be made 


bv the Board in anv event until after a hearing is held with 
full opportunity to the complainant to offer testimony, pre¬ 
sent evidence, examine and cross-examine witnesses, and to 


raise all contentions. The Board may thereafter, depend¬ 
ing upon the evidence, do any of the following: 



HATFIELD WIRE & CABLE CO. VS. ELIXORE M. HERRICK ET AL. 75 


(a) dismiss the complaint for lack of jurisdiction, in that 
the unfair labor practices charged therein may not be shown 
to affect commerce; 

(b) dismiss the complaint on the merits for failure to 
sustain the charges of unfair labor practices; 

(c) dismiss the complaint in part and sustain the same 
with respect to such charges of unfair labor practices as 
have been sustained by the evidence, and thereafter issue 
a final decision and thereafter issue to complainant a cease 
and desist order with respect to the same. 

16. Should the Board ultimatelv issue a cease and desist 

* 

order to complainant, the same would entail no restraint 
or legal compulsion upon the complainant. No fine, penalty 


or forfeiture is incurred by complainant for non-comlpliancc 
with or disobedience of the same, as no order of the Board 
is enforceable as such under the Act. Should the Board 
issue such an order against the complainant, the same 
would not become enforceable until unless: 

(a) the Board applies to the Circuit Court of Appeals 
under Section 10(e) of the Act for an order directing com¬ 
pliance by complainant with said order, or the complainant 
petitions the Circuit Court of Appeals under Sectioiji 10(f) 
of the Act for a review of the Board’s order, eitheri of the 

i 

foregoing procedures being based upon the] entire 
96 record of the proceeding before the Board with full 
opportunity to complainant to a review of said order 
upon the merits, and for a determination of all constitu¬ 
tional and jurisdictional questions; 

(b) said Circuit Court of Appeals reviews the case, sus¬ 
tains the order or some part of it and issues its own final 
order. 

The enforceabilitv of anv order which may thereafter be 
made by the Circuit Court of Appeals would arise not by 
virtue of any of the provisions of the Act but by viiftue of 
the powers inherent in the Circuit Court of Appeals as a 
dulv constituted court of law to enforce its own orders. 

17. The foregoing procedure under the Act affords to 
complainants a full, adequate, complete and exclusive rem¬ 
edy at law. No fines, forfeitures, restraints or penalties of 
any kind are incurred by plaintiffs until and unless the 
Circuit Court of Appeals has finally heard and determined 
all issues and has rendered its own final decision ahd or- 
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dor, and no order or final decision is rendered bv the Cir- 
cnit Court of Appeals until complainant has been afforded 
a full opportunity to be heard by said Court on all ques¬ 
tions, constitutional, jurisdictional and otherwise. The Cir¬ 
cuit Court of Appeals will not in any event issue an order 
directing compliance with the Board’s order until and un¬ 
less it determines 

(a) that the National Labor Relations Act is constitu¬ 
tional ; 


(b) that the Act is applicable to the complainant; 

(c) that the evidence supports the findings and decisions 
of the Board as to the merits. 

Any order directing compliance which may be thereafter 
issued by the Circuit Court of Appeals would be based 
upon an adjudication by a duly constituted Court of the 
United States of the very questions which complainant 
seeks to raise prematurely and collaterally by this action 
in equity. 

97 18. 1 The National Labor Relations Act affords a 

plain, adequate and exclusive judicial review of any 
obligation of the complainant arising under said Act. 

19. The complainant has failed to resort to any of the 
remedies and has failed to exhaust the administrative rem¬ 
edies expressly provided by the National Labor Relations 
Act, which remedies afford a plain, adequate, complete and 
exclusive remedy with respect to any rights of the com¬ 
plainant involved herein. 

20. The Complaint faiis to present a case or contro- 
versv for the determination of this Honorable Court within 


the meaning of Article III, Sections 1 and 2 of the United 
States Constitution. 

21. The National Labor Relations Act is valid and con¬ 
stitutional in all respects in issue herein; it is an appro¬ 
priate exercise of the right of Congress to regulate com¬ 
merce among the several states, and a necessary and proper 
law to carry such power into execution, the provisions 
thereof fully satisfying the requirements of due process 
under the Constitution of the United States and establish¬ 
ing an administrative machinery of a familiar and judicial¬ 
ly approved pattern consistent with all the provisions of 
the Constitution of the United States, and the purpose of 
the proceeding instituted against the complainant under 
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said Act is the determination, in accordance withj the pro¬ 
visions of said Act, of the question whether or not any un¬ 
fair labor practices affecting commerce, as alleged in the 
Board’s complaint issued against the complainant, have 
been and are engaged in by complainant, the only provision 
of law for the determination thereof being the provisions 
of the National Labor Relations Act, and the methpd there¬ 
by prescribed being exclusive. 

22. On information and belief, complainant is engaged 
in the purchase, sale and distribution of materials and 
products in interstate commerce and is dependent on in¬ 
terstate commerce for its existence. In making t\\e afore¬ 
going averments with respect to the nature| of coin- 

98 plainant’s business, this defendant avers that 
whether complainant is engaged in interstate com¬ 
merce, and whether the alleged unfair labor practices de¬ 
scribed in the complaint issued by the National Labor 
Relations Board, affects commerce, are question^ which 
in the first instance have been left under the tcrmfc of the 
National Labor Relations Act for hearing and determina¬ 
tion by the National Labor Relations Board, subject to 
review by the Circuit Court of Appeals, in accordance with 
the provisions of the said Act, and that the detelimination 
of these matters in the first instances does not comcj within 
the equitable jurisdiction of this Court, and that thb juris¬ 
diction to determine such questions in the first instance is 
vested under the terms of the Act exclusivelv in thejCircuit 
Court of Appeals of the United States. 

23. Large public interests are concerned herein and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will in¬ 
terfere with an agency of the government in the perform¬ 
ance of its duties. 

WHEREFORE defendants, J. Warren Madden, John M. 
Carmodv and Edwin S. Smith, individuallv and as mem- 
bers of the National Labor Relations Board, respectfully 
moves this Honorable Court that the motion for a tem¬ 
porary injunction be denied, the order to show cailse va¬ 
cated, and for such other and further relief as may be 
proper. 

JOHN M. CARMODY 
EDWIN S. SMITH 
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99 District of Columbia, 

City of Washington, ss: 

John M. Carmody and Edwin S. Smith, individually and 

as members of the National Labor Delations Board, being 

duly sworn, depose and say that they, together with J. 

Warren Madden, defendants in the within action, make 

this affidavit in behalf of themselves and of J. Warren 

Madden, that they have read the foregoing return and 

know the contents thereof, and that the same are true to 

their own knowledge, except as to those matters therein 

stated alleged on information and belief, and as to those 

matters tliev believe them to be true. 

% 

JOHN M. CARMODY 
EDWIN S. SMITH 


Subscribed and sworn to before me this 17th dav of April, 
1936. 

JOHN E. LAWYER 

(Seal) Notary Public 


Notary Public, District of Columbia 
My commission expires September 8, 1939 


100 Pule to Show Cause 

Upon consideration of the verified Bill of Complaint of 
Hatfield Wire & Cable Company filed herein the 30th day 
of March, 1936, it is by this Court on the 17th day of April, 
1936, 

ORDERED that the above-named defendants and each 
of them appear in this Court on the 17th day of April, 1936, 
at the hour of 10 o'clock A. M. and show cause, if any they 
have, why they, or any of them, should not be enjoined and 
restrained pendente lite from doing and performing the 
acts in the Bill of Complaint specified. 

» JOSEPH W. COX 

Justice. 


Service acknowledged this 17th day of April, 1936. 

MALCOLM F. HALLIDAY 

Attorney for Defendants. 
subject to special appearances. 
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101 Decree Denying Application for Injunction Pefidente 
Lite and Granting Motion to Dismiss and Dismissing 

Bill of Complaint j 

This cause came on to be heard at this term upon an 
application by the plaintiff for an injunction pendente lite; 
and upon a motion of defendants to dismiss the Bill of 
Complaint and upon a motion by defendant Herrick to 
quash subpoena and upon the verified Bill of Complaints; 
with exhibits; and upon the joint return of defendants to a 
rule to show cause why an injunction pendente lite should 
not be issued and upon argument of counsel, and thereafter 
upon due consideration thereof, it is this 17 day of April, 
1936, 

OBDEBED, ADJUDGED AND DECBEED that tlje ap¬ 
plication for an injunction pendente lite be and it hereby is 
denied: the motion to quash subpoena as to defendant Her¬ 
rick is granted and the subpoena as to defendant Herrick 
be and it hereby is quashed; that the motion to dismiss the 
Bill of Complaint be and it hereby is granted; that the Bill 
of Complaint be and it hereby is dismissed with costs. 

JOSEPH W. COX 

J ustide. 

Dated April 17, 1936. 


102 


Exception of the plaintiff is hereby noted to the 


entry of the above decree and to each and every part 

thereof and to so much thereof as refuses anv of the relief 

* 

herein prayed by the plaintiff, and the plaintiff, by itf> at¬ 
torneys, in open court, petition for and note an appeal from 
the above decree to the United States Court of Appeals for 
the District of Columbia on this 17 day of April, 1936, wjhich 
appeal is hereby granted and noted; whereupon, the niaxi- 
mum undertaking for costs is hereby fixed at One Hundred 
dollars ($100.00) with leave to deposit the sum of F|iftv 
dollars ($50.00) with the Clerek in lieu thereof. | 

JOSEPH W. COX 

Justice] 


Memorandum 

May 2, 1936 

$50 cash deposited in lieu of undertaking for costs| on 
appeal. 
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Assignments of Error 


As grounds for the review of the decree of the Supreme 
Court of the District of Columbia the appellant respect¬ 
fully shows to this honorable Court that the court below 
erred as follows: 

1. In denying and dismissing the application of the ap¬ 
pellant for an injunction pendente lite. 

2. In granting the motion of the appellee to dismiss the 
appellant’s bill of complaint. 

3. In holding that the statute involved, National Labor 
Relations Act approved July 5, 1935, affords the appellant 
an adequate remedy in which to determine the constitution¬ 
ality of the Act. 

4. In holding that the appellant is not threatened with 
damages and irreparable injury cognizable in a court of 
equity. 

5. In not holding that the National Labor Relations Act 
is unconstitutional in all its provisions and that the reme¬ 
dial provisions of the Act are of no force and effect and do 
not afford the appellant an adequate remedy in which to 
determine the constitionality of the Act. 

6. In refusing to hold that in the Act Congress has ex- 
ceeded its powers in attempting to regulate and destroy 
the freedom of contract between the appellant and its em¬ 
ployees which would result in the deprivation of their 

104 liberty and property without due process of law in 
violation of the Fifth Amendment to the Constitu¬ 
tion. 

7. In refusing to hold that in the Act Congress has at¬ 
tempted to deny to the judiciary of the United States the 
right to pass on facts in controversy and has attempted to 
vest such fact finding power in an administrative agency in 
violation of Sections 1 and 2 of Article 3 of the Constitu¬ 
tion and iii violation of the Fifth Amendment to the Con¬ 
stitution. 

8. In not holding that in the provisions of the said Act 
the Congress has attempted to regulate and control intra¬ 
state commerce and the incidents thereof in violation of 
Section 8 Article 1 of the Constitution. 

9. In not holding that in attempting to regulate and con¬ 
trol intra-state commerce the Congress has assumed pow¬ 
ers reserved to the several states under the Ninth and 
Tenth Amendments to the Constitution. 
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10. Ill not holding that the Act is unconstitutional for the 
reason that it purports to vest in an administrative agency 
authorized to determine facts in dispute between employers 
and employees, including the restoration to work of dis¬ 
charged employees and in the awarding of unearned wages, 
amounts to a denial of the right to trial bv Jurv in viola- 
tion of the Seventh Amendment to the Constitution. 

11. In not holding that the Act is violative of th|e Tenth 
Amendment to the Constitution, in that it constitutes an 
invasion by the Congress of the field of regulation ljeserved 
to the several states by the Amendment. 

12. In not holding that the Act is violative of tlje Fifth 
Amendment to the Constitution, in that Congress jhas at¬ 
tempted to deprive the appellant without due process of 
law of the libertv guaranteed bv that Amendment!, in its 
provisions the Act is wholly arbitrary, capricious and un¬ 
equal, and it attemptes to take private property for public 
use without just compensation. 

13. In refusing to hold that the Act violates the 
105 Fourth Amendment to the Constitution in that; it per¬ 
mits and authorizes unreasonable searches and seiz¬ 
ures of the papers and effects of the appellant. 

14. In not holding that the Act is violative of Article 3 of 
the Constitution in that judicial power is attempted to be 
vested in the National Labor Relations Board and not in the 
courts of the United States, and that in the Act Congress 
has attempted to infringe on the constitutional authority 
of the courts. 

15. In not holding that the said Act is violative]of the 

Seventh Amendment of the Constitution in that no trial by 
jury is required or permitted by the Act. j 

16. In not holding that the Act is violative of tliei Ninth 
Amendment to the Constitution in that Congress h4s pre¬ 
sumed and purported to assume jurisdiction and control of 
certain rights retained by the states or by the people. 

17. In refusing to hold that the Act is void because viola¬ 
tive of the Constitution of the United States in that the leg¬ 
islative power conferred on the Congress of the United 
States is therein unlawfully and illegally delegated |to the 
National Labor Relations Board, an administrative agency. 

18. In not holding that the said National Labor Relations 
Act is illegal and void and unconstitutional in all of its pro¬ 
visions. 
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19. In refusing to hold that the remedial provisions of 
the National Labor Relations Act are void and of no effect 
and are not available to the appellant and that therefore 
the only remedy of the appellant is in a court of equity. 

20. In refusing to hold that unless appellant’s applica¬ 
tion for the injunction is granted to the appellant would 
suffer irreparable injury and damage. 

10G MERRITT LANE 

THEODORE B. BENSON 
Attorneys for Complainant . 

Service accepted this 2 day of May, 1936. 

CHARLES FAHY 
by WM. R, WALSH 

1 Attorney for Defendants. 


107 Praecipe—Designation of Record 

To the Clerk of the Supreme Court of the District of 
Columbia: 


You will please prepare, transmit and deliver to the Clerk 
of the United States Court of Appeals for the District of 
Columbia, copies duly certified as correct of the following 
documents and records in the above-entitled cause in con¬ 
nection with the appeal noted in open Court on the 17th day 
of April, 1936: 

1. Bill of Complaint for Restraining Order and Injunc¬ 
tion, together with attached exhibits. 

2. Notice of Motion to Dismiss and Motion to Dismiss. 

3. Notice of Motion to Quash subpoena and motion to 
quash subpoena. 

4. Findings of Fact and Conclusions of Law. 

5. Plaintiff’s Request for Findings of Fact and Conclu¬ 
sions of Law. 

6. Plaintiff's exceptions to Findings of Fact and Conclu¬ 
sions of Law. 

7. Return. 

8. Rule to Show Cause. 

9. Decree Denying Application for Injunction Pendente 
Lite and Granting Motion to Dismiss and Dismissing Bill 
of Comolaint. 
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10. Assignments of error. J 

11. This praecipe. | 

THEODORE B. BENSON 

Attorney for Complcfinant. 

I 

Service accepted this 2nd day of May, 1936. j 

CHARLES FAHY 
by WM. R. WALSH I 
Attorney for defendants. 

108 Supreme Court of the District of Columbja. 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, herebv certify the fore- 
going pages numbered from 1 to 107, both inclusive, to be a 
true and correct transcript of the record, according to di¬ 
rections of counsel herein filed, copy of which is mkde part 
of this transcript, in cause No. 61060 in Equity, wherein 
Hatfield Wire & Cable Co., a corporation of the State of 
New Jersey, is Complainant and Elinore M. Herrick, Re¬ 
gional Director for the second region of the National Labor 
Relations Board, et al, &c. are Defendants, as the same re¬ 
mains upon the files and of record in said Court, i 
IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 5th day of May, 1936. 

FRANK E. CUNNINGHAM, 

i Clerk. 

By CHAS. B. COFLIN, ! 

Assistant Clerk. 

(Seal) | 

I 

109 Endorsed on cover: District of Columbia Supreme 
Court No. 6731 Hatfield Wire & Cable Co. 1 , a cor¬ 
poration of the State of New Jersey, Appellant, vs. JElinore 
M. Herrick, Regional Director etc. United States G^ourt of 
Appeals for the District of Columbia Filed May! 9-1936 
Moncure Burke, Clerk. 
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110 United States Court of Appeals for the 

District of Columbia 

No. 6696 

Heller Brothers Company, Appellant 

v. 

Ralph A. Lind, et al., Appellees. 

Appeal from the District Court of the United States for the 

District of Columbia 

(Argued October S, 1936—Decided November 9, 1936) 

Theodore B. Benson, of Washington, D. C., Merritt Lane, 
of Newark, N. J., and Frederick H. Wood, of New York, 
N. Y., for appellant. 

Charles Fahy and J. Warren Madden, both of Washing¬ 
ton, D. C., for appellees. 

Before ROBB, VAN ORSDEL, and GRONER, JJ. 

PER CURIAM: This case and six others substantially 

•> 

like it are here on appeal from judgments of the District 
Court denying preliminary injunctions and dismissing bills 
brought to enjoin the members of the National Labor Rela¬ 
tions Board from the commission of certain acts threatened 
under the authority of the National Labor Relations Act, 
approved July 5,1935, 49 Stat. 449, 29 U. S. C. A., Secs. 151- 
166. Two of the suits, Numbers 6699 and 6700, were 
brought to enjoin the Board from holding and conducting 
an election under Section 9(c) of the Act for choosing rep¬ 
resentatives' of employees for purposes of collective bar¬ 
gaining with the employers. Three of the suits, Numbers 
6696, 6697, and 6698, were brought to enjoin the Board from 
conducting hearings under Sec. 10(a) of the Act for the 
purpose of determining whether or not appellants had been 
or were engaged in unfair labor practices. Another of the 
suits, Number 6705, was brought to enjoin the Board from 
conducting a hearing under Sec. 9(c) for the purpose of 
determining whether or not an election should be held; and 
the remaining case, Number 6712, was brought to enjoin 
the Board from conducting a hearing under Sec. 10(a) and 
from conducting another hearing under Sec. 9(c). 
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I 

The bills charge that the appellants have no p|ain, ade¬ 
quate, or complete remedy at law and accordingly are en¬ 
titled to injunctive relief. Stated generally, the grjounds al¬ 
leged as showing irreparable injury are that the proposed 
hearings and elections to be conducted by the Bojird must 
inevitably result in friction, discord, loss of efficiency, de¬ 
struction of morale among employees, increased! cost of 
production, and loss of business. I 

Appellant is engaged in the manufacture of hardware im¬ 
plements in the State of Ohio. Appellant in Number 
111 6697 is engaged in Massachusetts in the business of 

tanning and processing hides and manufacturing and 
selling leather. Appellant in Number 6698 is engaged in 
manufacturing shoes and the operation of a shoe iilant in 
Indiana. Appellant in Number 6699 owns and operates a 
cotton mill in Georgia. Appellant in 6705 is a Massachu¬ 
setts corporation with its plant in Maine and is engaged in 
manufacturing cloth. Appellant in 6712 is engaged in op¬ 
erating shipbuilding yards and ship repair plants in Cali¬ 
fornia. In the case of all appellants a part of their raw 
material is bought in the state in which the business is 
located and a part outside the State, and the finished prod¬ 
uct in each instance is sold both within and without the 
State of manufacture. j 

The District Court held that the Act was constitutional— 
as to which we express no opinion—and also that the (allega¬ 
tions of the bills fail to show irreparable damage. Wle have 
reached the same conclusion. j 

Both sides agree that injunction does not lie merely be¬ 
cause an act is unconstitutional, and both sides likewise 
agree that some otherwise irremediable injury, resulting or 
threatened, must be shown. Considered from this pc(>int of 
view we have now put aside the question whether the (Act is 
unconstitutional in whole or in part and look to the bills to 
determine whether there is any allegation of threatened 
invasion of the rights of any of appellants such as would, if 
not restrained, result in substantial damage. As we have 
seen, the threatened damage is that the proposed activities 
of the Board under the provisions of the Act must inevita¬ 
bly result in friction, discord, loss of efficiency, and destruc¬ 
tion of morale among employees. In other words, that the 
hearings and elections proposed to be had will result in dis- 
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turbing the harmonious relations of appellants and appel¬ 
lants * employees, and in addition will require the attendance 
of officers and employees at hearings, the employment of 
counsel, and like matters. But we think that these annoving 
incidents are not enough of themselves to establish a case 
for equitable relief. Dalton Adding Mach. Co. v. State 
Corp. Com., 236 U. S. 699; United States v. Los Angeles R. 
R. Co., 273 U. S. 299, 314: Federal Trade Com. v. Claire 
Furnace Co 274 IT. S. 160; Richmond Hosiery Mills v. 
Camp, 74 F. (2d) 200; E. Griffiths Hughes, Inc. v. Federal 
Trade Com.. 6 1 App. D. C. 386, 63 F. (2d) 362; E. I. DuPont 
de Nemours v. Bnland , S5 F. (2d) 12. 

The Act itself provides for judicial review at the instance 
of the employer, and every order of the Board which is not 
voluntarily obeyed is subject—before it is final and conclu¬ 
sive—to judicial scrutiny. What the Board does is primar¬ 
ily investigatory,—it is the order of a court of competent 
jurisdiction which gives vitality to its acts and proceedings. 
The Act also provides an easy access to the court whenever 
there is believed to be an arbitrarv exercise bv the Board 
of any of the powers conferred by the Act. It is clear, 
therefore, that no irreparable injury will ordinarily result 
from the procedure authorized by the Act, and no special or 
unusual damage is charged in anv of the bills. In saving 
this, we are bv no means unmindful that the threatened 
proceedings of the Board in any one or all of the cases may 
result in creating inharmonious relations between the em¬ 
ployer and the employee. Xor have we any doubt that em¬ 
ployers' participation in the proposed proceedings will in¬ 
volve some expense of time to the officials of all of 
112 appellants. And, if the Act should subsequently be 
held to be unconstitutional in a proper case, these 
losses will have to be borne without redress. But—as was 
said by Judge Sibley in a similar case in the Fifth Circuit 1 
—these things are incident to every sort of trial and are 
part of the social burden of living under government. They 
are not the irreparable damage as to which equity will in¬ 
terfere to prevent.— 

The temporary restraining order which we issued at the 
preliminary hearing in this case and in Numbers 6697, 


1 Bradley Lumber Company v. Xational Labor Relations Board, 84 F. (2d) 
97, certiorari refused October 12, 1936, .. U. S. 
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6698, 6699, 6700, 6705, and 6712, is set aside and annulled, 
and the decrees of the District Court in all seven cases, 
holding the bills without equity, are affirmed. 


113 


Monday, November 23rd, A. D. 1936. 


rmed. 


* 


No. 6731, October Term, 1936. 

Hatfield Wire & Cable Co., a Corporation of the $tate of 

New Jersey, Appellant, 

vs. 

Elinore M. Herrick, Regional Director for the iSecond 
Region of the National Labor Relations Board, jj. War¬ 
ren Madden, John M. Cakmody and Edwin S. [Smith, 
Individually and as Members of the National Labor 
Relations Board. 


lumbia. 




of the 
Colum- 
listrict 


Appeal from the Supreme Court of the District of Co 

This cause came on to be heard on the transcript! 
record from the Supreme Court of the District of 
bia, now District Court of the United States for the 
of Columbia, and on a motion filed by appellant to dispense 
with printing the record and filing briefs and for thp entry 
of the same decision herein as shall be entered in!Heller 
Brothers Co. v. Lind et ah, No. 6696, which motion was not 
opposed by appellees. 

On consideration whereof, It is now here ordered, ad¬ 
judged, and decreed by this Court that said motion pc and 
it hereby is granted and that the temporary restraining 
order issued herein at the preliminary hearing of the case, 
be, and it is hereby, set aside and annulled, and that }he de¬ 
cree of the District Court holding the bill without equity be 
and it is hereby affirmed under the decision in Cape No. 
6696. 

Per Curiam November 23, 1936. 
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114 In the United States Court of Appeals for the 

District of Columbia 

No. 6731. 

Hatfield Wire and Cable Company, Petitioner, 

vs. 

Elinore M. Herrick et al.. Respondents. 
Resignation of Record 

The Clerk will please prepare a transcript on application 
for Certiorari to the Supreme Court of the United States 
in the above entitled cause, including therein the follow¬ 
ing: 

3. The record in the Court of Appeals. 

2. Opinion in No. 6696. 

3. The decree. 

4. This designation. 

5. Clerk’s certificate. 

1 THEODORE B. BENSON, 

i Munsey Building, 

i Washington, D. C., 

At torn eg for Plaintiff. 

Service is herein* acknowledged this 15 dav of Februarv, 
1937. 

CHARLES FAHY 
! by WM. R. WALSH, 

Attorney for Respondents. 

(Indorsed: Hatfield Wire & Cable Co. v. Elinore M. 
Herrick et al., Docket No. 6731. Designation of Record. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Feb. 15, 1937. Moncure Burke, Clerk.) 

115 United States Court of Appeals for the 

District of Columbia 


I, Moncure Burke, Clerk of the United States Court of 
Appeals for the District of Columbia, hereby certify that 
the foregoing printed and typewritten pages numbered from 
1 to 114, inclusive, constitute a true copy of the transcript 
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of the record and proceedings of the said Court cif Appeals 
as designated by counsel for Appellant in the case of: Hat¬ 
field Wire & Cable Co., a Corporation of the State of New’ 
Jersey, Appellant, vs. Elinore M. Herrick, Regional Direc¬ 
tor for the Second Region of the National Labor| Relations 

v - I 

Board, J. Warren Madden, John M. Carmody and Edwin 
S. Smith, Individually and as Members of the National 
Labor Relations Board. No. 6731, October Tern:, 1936, as 
the same remain upon the files and records of sjiid Court 
of Appeals. | 

In testimony w’hereof, I hereunto subscribe my hame and 
affix the seal of said Court of Appeals, at the Citylof Wash¬ 
ington, this 15th dav of February, A. D. 1937. 

MONCURE BURKE 


Clerk of the United States Court of Appeals 
for the District of Columbia. 


(Seal) 


